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A. INTRODUCTION

The year 2021 saw a number of interesting cases, some which brought clarity to the law of
arbitration and others which sowed confusion on well established law. What follows is an account
of the more notable cases decided under the Arbitration Act and the International Commercial
Arbitration Act in 2021. This document deals with cases from across the country. There are
similarities between a number of provincial Acts, including their reliance on the UNICTRAL
Model Law, and thus the cases have broad application, beyond the borders of the province in which
they were decided.

Maintaining a balance between the courts and arbitral tribunals and allowing the latter to perform
their role independently of the former is an important consideration in any review. Although it is
often difficult for the courts to recognize, arbitration must be allowed to exist as a parallel
adjudicative process, independent of the courts. The courts have a limited role and their
involvement must be measured and limited to assisting arbitration. However, arbitration finds itself
in a difficult predicament. The courts ultimately have the power to define their relationship to
arbitral tribunals, and much too often succumb to the temptation of wanting to hold arbitral
tribunals to a judicial standard. This is a common mistake which suffocates arbitration.

Before the advent of Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65
(“Vavilov”), the Supreme Court of Canada had established the law regarding appellate review of
arbitration awards. The standard of review on appealable questions of law was almost always
reasonableness. This allowed the arbitral tribunal to act with some independence and autonomy.
There was a narrow exception to this general rule, namely where the appeal gave rise to questions
of a constitutional nature or questions of central importance to the legal system and outside of the
arbitral tribunal’s expertise, in which case the correctness standard applies: Sattva Capital
Corporation v Creston Moly Corporation, 2014 SCC 52, (“Sattva™) and Teal Cedar Products Ltd.
v British Columbia, 2017 SCC 32. (“Teal Cedar”). Vavilov has cast doubt on the applicable
standard of review on an appeal of an arbitral award, as evidenced by a host of conflicting cases
from all courts: Buffalo Point First Nation et al. v Cottage Owners Association, 2020 MBQB 20;
Cove Contracting Ltd. v Condominium Corporation No 012 5598. 2020 ABQB 106; First Nations
(2008) Limited Partnership v Ontario Lottery and Gaming Corporation, 2020 ONSC 1516; and
Allstate Insurance Company v Her Majesty the Queen 2020 ONSC 830. What remains missing
from this account is a decision from the Supreme Court of Canada on the applicable standard of
review from an appeal of an award of an arbitral tribunal. Having said that, given the disarray in
the case law, any discussion on Vavilov would provide little guidance at this juncture. Vavilov
gives rise to nothing more than a waiting game. One can only hope that the pendulum will swing
back and that Sattva will be rise from the ashes again.



B. ARBITRATION ACT

ROLE OF THE COURTS

It is trite law that a court does not have the authority to order arbitration. Absent an arbitration
agreement for which consent of the parties is required, an arbitration may not be compelled by the
courts. However, the courts in Alberta and Ontario have recently held that, where appropriate, they
may propose and even encourage parties to pursue arbitration: Canadian Consulting Engineers
Inc v Brazeau (County), 2021 ABQB 464 (CanLII); CUSO International v. Pan American
Development Foundation, 2021 ONSC 3101. While this is non-controversial, they are welcome
statements to the extent that the courts have a role to play in directing parties to ADR alternatives,
especially in jurisdictions where the Rules of Court allow for it and even support it. For instance,
in Ontario, the reference rules of the Ontario Rules of Court is a court supervised arbitration. These
provisions are seldom used or even understood by the legal market.

ARBITRATION AGREEMENTS

Contracts often contain a variety of clauses that offer a multi-step dispute resolution process (i.e.,
mediation and arbitration). A contact may, for example, include an arbitration clause alongside a
clause purporting to grant “sole” or “exclusive” jurisdiction to the courts, both of which may,
conflict. In these cases, it is important to give effect to the arbitration clause wherever possible,
without imposing a result that was never intended by the parties. Recently, the Superior Court of
Quebec held that a contract containing an arbitration agreement as well as a clause stating that the
courts have “exclusive jurisdiction” should be read such that the latter simply indicates the judicial
territory in which arbitration-related court proceedings should be brought: 9369-1426 Québec inc.
(Restaurant Bdton Rouge) c. Allianz Global Risks US Insurance Company, 2021 QCCS 47. The
Court was able to reconcile what appeared to be conflicting clauses in favour of arbitration.

Arbitration agreements will often include language stating that the award shall be “final and
binding” on the parties. This has given rise to some legal debate. The words are often remnants
from the past that continue to find their way into legal documents in a context where they were
never intended to preclude a right of appeal. These words are to be read carefully and in context.
However, there is a recent case from Ontario that considered these words and held that their
inclusion is sufficient to exclude an appeal: Kingston Automation Technology Inc. v. Montebello
Packaging, 2021 ONSC 5924, at para 32. There is no hard and fast rule on how to interpret the
words ‘final and binding”, but the context has to be considered in deciding the legal effect and
whether they preclude a right of appeal.



REMEDIES

As a general rule, an arbitral tribunal does not have the authority to make orders that bind persons
who are not party to the arbitration agreement. This may limit the available remedies for an arbitral
tribunal. There is recent authority from Ontario which provides that an arbitral tribunal can appoint
areceiver: Randhawa v. Randhawa, 2021 ONSC 3643. These remedial measures may be ordered,
but only to the extent that it does not have a consequence on the rights of third parties. An arbitral
tribunal must only concern itself with the immediate effects of a remedy and not with the possible
theoretical effects of a remedy on a third party. A possible effect on a third party should not be a
bar to a remedy.

The preponderance of jurisprudence in Canada, including from the Court of Appeal for Ontario,
has found that oppression claims are arbitrable subject-matter in Ontario: Leon v. Dealnet Capital
Corp., 2021 ONSC 3636; Randhawa v. Randhawa, 2021 ONSC 3643 (CanLIl); 1059217
Ontario inc. et autres c. General Motors Ventures LLC, 2021 CanLII 37810 (NB BR). These
cases confirm what is already law.

An arbitral tribunal has the authority to appoint an inspector under the OBCA to investigate the
signatories to the arbitration agreement, but only the signatories. However, to the extent that an
inspector is asked to exercise its powers vis-a-vis persons who are not party to the arbitration
agreement, an arbitrator has no jurisdiction to empower an inspector under the OBCA or its
equivalent: Randhawa v. Randhawa, 2021 ONSC 3643 (CanLII). Again, this case makes the
point that an arbitral tribunal must only concern itself with the immediate effects of a remedy, even
if the legislation allows for remedies that affect the rights of third parties.

CJA/ARBITRATION ACT

The relation between the Courts of Justice Act of Ontario and the Arbitration Act- and its equivalent
in other jurisdictions - remains a constant source of concern. The concern stems from the fact that
the general provisions found in the Court of Justice Act can be used to thwart the more specific
provisions found in the Arbitration Act. This allows the delicate balance that exists between the
courts and the arbitral tribunals to be easily disrupted. For example, there are situations where a
dispute may involve several parties, some of which are subject to an arbitration agreement and
some of which are not. The case law provides that the court must, where possible, avoid a
multiplicity of proceedings, as provided for under section 138 of the Courts of Justice Act or its
equivalent in other jurisdictions. However, the legislative objective of the Courts of Justice Act
may not come at the expense of a valid agreement to arbitrate: Star Woodworking Ltd. v. Improve
Inc., 2021 ONSC 4940 (CanLII). While a multiplicity of proceedings is to be avoided, any such
order must not undermine a valid arbitration agreement. The powers of a court under section 138
of the Courts of Justice Act must be exercised in a very measured way. There are ample examples
where the Courts of Justice can undermine arbitration.

STAYS



As far as stays are concerned, the issue of whether a claim is a matter covered by an arbitration
agreement is a straightforward exercise. Where the dispute is subject to arbitration, the courts must
issue a stay of proceedings. However, this year saw an interesting twist to this issue, namely where
a plaintiff amended a statement of claim to include an arbitrable matter. The Alberta courts held
that where an amendment is made and where it contains an arbitrable matter, a defendant is entitled
to apply for a stay under subsection 7(1) of the Arbitration Act if the amendment is allowed and to
the extent that it is covered by an arbitration agreement: Canexus Corporation v. MEG Energy,
2017 ABQB 739, 2017 CarswellAlta 2567 (Alta. Q.B.). However, there are limits. For instance,
there is also case law from Quebec that holds that it is an abuse of process to add a claim to an
existing statement of claim in a context where that claim is subject to a pending arbitration:
Raymond Chabot Administrateur provisoire Inc. du plan le garantie La Garantie Abritat Inc. v.
7053428 Canada Inc., 2021 QCCS 1039.

A number of provincial Arbitrations Acts provide, for example, that a stay may be refused if a
motion for summary judgment is brought with undue delay. What constitutes “undue delay” is fact
specific and determined by the circumstances of each case: Leon v. Dealnet Capital Corp., 2021
ONSC 3636 (CanLII). The Arbitration Act of Ontario, for example, does not expressly require a
party to bring an application at a specific point in time, such as prior to filing motions or a statement
of defence. However, the conduct of the defendant and the steps taken in the litigation will be
assessed in deciding whether the motion was brought with undue delay. The issue of “undue delay”
should be considered in the context of the litigation as a whole and how it compares with the
efficiency objectives of arbitration: Leon v. Dealnet Capital Corp., 2021 ONSC 3636 (CanLII).
There is nothing surprising about this case, except that it calls for a broad reading of the surrounding
circumstances in assessing whether there has been undue delay. In any event, it is anticipated that
most provinces will likely remove this provision from their respective Arbitrations Acts.

The actions of a defendant will often determine whether they have waived arbitration in favour of
the courts. Courts have stayed proceedings in favour of arbitration where: a defendant has filed a
statement of defence; a defendant has filed a counterclaim; a plaintiff has filed a defence to
counterclaim; the parties have made documentary production; and the parties have scheduled
examinations for discovery. The rule of thumb is that the fewer procedural steps, the greater the
likelihood that the court will issue a stay: Leon v. Dealnet Capital Corp., 2021 ONSC 3636
(CanLII). Allowing for a stay, even in the face of a procedural step that is inconsistent with an
arbitration, makes an abundance of sense. The courts must continue to push parties into arbitration
and limit waiver arguments.

The issue to be decided by the courts is whether the case of Hryniak v. Mauldin, 2014 SCC 7,
[2014] 1 S.C.R. 87 (“Hryniak”’) has an impact on the application of paragraph 7(2) 5 of the Ontario
Arbitration Act or its equivalent in other jurisdictions. The Supreme Court of Canada in Hryniak
explained the effect of replacing the “for trial” language with “requiring a trial” language in Rule
20 of the Ontario Rules of Civil Procedure. The old “no genuine issue for trial” standard had been
interpreted to mean that summary judgment was available merely to weed out “claims or defences
that have no chance of success” at an early stage. The new “no genuine issue requiring a trial”
standard expanded the range of cases in which summary judgment could be available. Coupled
with an expansion of judges’ fact-finding powers (including hearing viva voce evidence) on



summary judgment motions, replacing “no genuine issue for trial” with “no genuine issue requiring
a trial” in the Ontario Rules of Civil Procedure had a dramatic effect in how summary judgment
was applied. These new fact-finding powers are discretionary and are presumptively available to
a court. They may be exercised unless it is in the interest of justice for them to be exercised only
at a trial. Thus, the amendments to the Rules of Civil Procedure were designed to transform
summary judgment from a means to weed out unmeritorious claims to a significant alternative
model of adjudication. However, the summary judgment exception in paragraph 7(2) 5 of the
Arbitration Act was enacted well before Hryniak and the 2008 changes to the Ontario Rules of
Civil Procedure, which have both made summary judgment more accessible and appropriate in a
wider number of cases litigated before the courts. The question then arises as to whether this
broadened conception of summary judgment ought to influence the analysis under paragraph 7(2)
5. Under the rule in Sharp v. Wakefield, (1899), 22 Q.B.D. 239 at p. 242, the words in a statute
must be construed as they would have been the day after the statute was passed, unless some
subsequent statute has declared that some other construction is to be adopted or has altered the
previous statute. Given the wording of paragraph 7(2) 5, it is appropriate to interpret the statutory
language statically, as it existed when the legislation was passed. “Summary judgement” is a legal
term of art that had a specific meaning when the Legislature in Ontario passed the Actin 1991. At
least in Ontario, there are no subsequent statutes that specifically alter the construction of the term
prevailing when the Act was created. Given the specific wording in paragraph 7(2) 5, it is likely
that the Legislature intended the words to be caught in time and that the dynamic approach should
not be applied. For the most part, the courts across Canada have been reticent to rely on Hryniak
when interpreting the scope of paragraph 7(2) 5 and its sister provisions in the other ULCC-based
jurisdictions (Alberta, Saskatchewan, Manitoba, New Brunswick and Nova Scotia). A static
approach to the interpretation of this provision has also been adopted in a number of cases: see
Melcor Reit Limited Partnership (Melcor Reit GP Inc) v TDL Group Corp (Tim Hortons), 2021
ABQB 379 (CanLII) where the application of Hryniak was expressly rejected. This more
restrained approach to the application of paragraph 7(2) 5 is seen in a number of other cases where
the courts have, for example, held that it is not enough for the party resisting arbitration to establish
that the dispute could be decided by summary judgment: Wardrop v. Ericsson Canada Inc., 2021
MBQB 183 (CanLII). Like the pre-Hryniak cases, the recent case law holds that the jurisdiction
conferred under paragraph 7(2) 5 should only be exercised if the court can get a full appreciation
of the issue and the evidence before it and if justice would be better served by requiring the parties
to litigate the issue before an arbitrator: Maisonneuve v. Clark, 2021 ONSC 1960 (CanLII). Thus,
where a court is able to get a full appreciation of uncontroverted evidence and rule on whether a
case in its entirety is time-barred, the court may exercise its discretion and refuse to issue a stay:
Maisonneuve v. Clark, 2021 ONSC 1960 (CanLII). However, there are some exceptions to this
trend. In one recent case, the Court found that, even where a matter raised a genuine issue for trial,
a judge may, rather than refer the matter to arbitration, invoke the enhanced fact-finding powers
under rule 20.04 (2.1) of the Rules of Civil Procedure and direct a mini-trial: Jencel 407 Yonge
Street Inc. v. Bright Immigration Inc. and Ramroop, 2021 ONSC 6030. This case was wrongly
decided. The Uniform Law Conference of Canada recently recommended that the paragraph be
removed on the grounds that it is inconsistent with the Uniform Model Law and that it opens the
door to unnecessary judicial intervention. The case law under this paragraph suggests that there is



merit to this view and that it remains a legislative remnant that must be revisited by a number of
provinces. Indeed, this provision appears to proceed on a false premise, namely that a summary
judgment motion before the court is quicker, cheaper and a more effective means of resolving a
dispute than arbitration: Maisonneuve v. Clark, 2021 ONSC 1960 (CanLII).

Subsection 7(5) of the Ontario Arbitration Act does not give the court jurisdiction to allow an entire
court action to proceed even where it is not reasonable to separate the matters in dispute. The entire
action should be stayed in these circumstances and the arbitration must be allowed to proceed.
Even in cases where an applicant satisfies the court that the arbitration agreement deals with only
some of the matters raised in the claim, the court has the discretion to stay the court proceedings,
especially where the adjudication of the claim would have legal consequence on the arbitral claim.
This can occur, for example, in a context where the valuation of an asset is subject to an arbitration
and where the eventual award will have some consequence in, for example, a proceeding where
the family law issues are to be decided by a court: Pezo v. Pezo et al, 2021 ONSC 5406 (CanLII)-

PROCEDURAL CONSIDERATIONS

When John Locke wrote the first Arbitration Act in 1698, he sought to create an adjudicative
process that was free of the legal shenanigans that often play out in a court. The adage nemo
auditur propriam turpitudinem allegans is alive and well in the law of arbitration and is indeed
consistent with the philosophy that underlies the law of arbitration. For instance, where an
arbitration agreement provides that a notice to arbitrate must be delivered within a specified time
of a reply to a claim being served, the party who refuses to provide the reply cannot argue that the
arbitration agreement is inoperable because the notice to arbitrate was delivered late. A party
cannot use its own breach or default in satisfying a condition precedent as a basis for being relieved
of its contractual obligations to arbitrate: Mazzei Electric Ltd. v Western Canadian Construction
Company Ltd., 2021 BCSC 1873. Invoking one’s own turpitude to gain an advantage in an
arbitration is a non-starter and this case clearly makes that point. Arbitration is about removing
procedural impediments and creating a process that is free of the lawyering that often encumbers
the courts.

An arbitrator must be impartial. An arbitrator is impartial when he or she neither favours nor is
predisposed as to the question in dispute towards one of the parties. There is both a subjective and
an objective requirement to the assessment. The arbitrator must be subjectively free from personal
prejudice or bias. The arbitrator must also be impartial from an objective viewpoint. In a recent
case from Quebec, the court concluded that the fact that an arbitrator resides in the same region of
the province as the parties and the municipalities involved in the dispute is not a basis to disqualify
the arbitrator: Madysta Constructions Ltée v. Maskicom Inc., 2021 QCCS 2101. This is a
stunning case, to the extent that there was little merit to the challenge.

When the arbitrator’s mandate terminates, the court may, on a party’s application, give directions
about the conduct of the arbitration. The directions should, however, be limited to conduct of the
arbitration and must not touch on the substantive issues to be adjudicated by an arbitral tribunal.
The intervening period before the appointment of a new arbitrator may be used by the court as an



opportunity to correct matters that were interfering with the conduct of the arbitration. However,
a court must resist giving directions or even adjudicating on matters that are best left to the new
arbitral tribunal. The courts seem to have difficulty in understanding their limited role, as shown
in Hodder v. Eouanzoui, 2021 ONSC 2391 (CanLII) where the court gave directions that went
well beyond what it was required to do to ensure transition.

The powers of an arbitral tribunal to compel attendance are well understood. In Bergmanis v.
Diamond, 2021 ONSC 2375 (CanLII), the court concluded that an arbitral tribunal has the
authority to issue a summons under subsection 29(1) of the Ontario Arbitration Act and the
contestation of the summons by a non-party to the arbitration agreement must not be taken as an
attornment to the arbitration. In other words, an arbitral tribunal can compel evidence but
participation in the provision of the evidence is not an attornment to the arbitral process by the
person that has been asked to provide evidence.

JURISDICTIONAL CHALLENGES

A party’s failure to raise a jurisdictional objection at the outset precludes them from doing so later
on. This is established law in the arbitration. In Kingston Automation Technology Inc. v.
Montebello Packaging, 2021 ONSC 5924, the Court dismissed a party’s appeal of an arbitrator’s
award on jurisdictional grounds when the jurisdictional argument was raised for the first time in
final argument. This case is a reminder that subsection 17(3) of the Arbitration Act clearly provides
that a party who has an objection to the arbitral tribunal’s jurisdiction to conduct the arbitration
must make the objection no later than the beginning of the hearing or, if there is no hearing, no
later than the first occasion on which the party submits a statement to the tribunal.

CONFIDENTIALITY

A number of mistaken assumptions are made about confidentiality in arbitration. Even in the face
of a confidentiality clause, the moment an arbitration matter is put to the courts, the confidentiality
of that arbitration is put at risk. Absent a confidentiality order, the open court principle demands
that the proceeding be made public. However, the courts may, upon request and to the extent that
Sierra Club of Canada v. Canada (Minister of Finance) can be satisfied, fashion a confidentiality
or a sealing order to protect confidential information provided during the course of an arbitration:
Stewart v. Stewart, 2021 BCSC 1212. The courts must give effect to the confidentiality
requirements of the parties.

MOTIONS

The extent to which dispositive motions are available in arbitrations has been recently clarified.
The general notion in arbitration is that a proceeding must continue to the end before an award is
made by an arbitral tribunal, with or without the participation of the defendant. However, there is
case law that allows for motion for summary judgment at any stage of the proceeding. Thus, unless



there is language to the contrary in an arbitration agreement or the arbitration rules relied upon for
the conduct of the arbitration forbids it, an arbitral tribunal has the authority under section 20 of
the Ontario Arbitration Act to hear and rule on motions for summary judgment: Optiva Inc. v,
Thaytel, 2021 ONSC 2929 (CanLII). Most arbitration rules give arbitrators expansive powers and
wide latitude in the procedures used to give effect to the arbitration agreement. Thus, the arbitral
tribunal may, if permitted by the arbitration rules and the arbitration agreement, allow for the filing
of and make rulings upon a motion for summary judgment, but only if it determines that the moving
party has shown that the motion is likely to succeed and dispose of or narrow the issues in the case.
There is case law that provides that where an arbitral tribunal dismisses a motion for summary
judgment, it remains open to the arbitrator to find in a respondent’s favour, even in the absence of
a cross-motion by the respondent: Canada Bread v. Mallot Creek, 2019 ONSC 2578 (CanLII).
Generally speaking, motions for summary judgment and other like dispositive motions are to be
discouraged in arbitration given that the parties have bargained for a process that allows them to
fully canvass disputes before a neutral third party. However, some institutional rules, such as
JAMS, specifically allow for it — the JAMS rules specifically allow for the filing of dispositive
motions even under objection from the other side.

FUNCTUS OFFICIO

The general rule is that the issuance of a final award in respect of a given matter renders the arbitral
tribunal functus officio. The award, once made, may not be revoked by the arbitral tribunal.
However, there are exceptions where it would be permissible to allow an arbitral tribunal to reopen
or reconsider an award. This is one of the particularities of arbitration. For example, when the
statute authorizes it. The Ontario Arbitration Act, for example, has several provisions that meet this
requirement, which include, for example, section 40, subsections 44(1) and subsection 44(2).
There may also be institutional rules that allow for similar interventions and that allow an arbitral
tribunal to revisit an award. Another example, is where the arbitral tribunal still has jurisdiction or
has retained jurisdiction to dispose of an issue it has not yet disposed of. A partial award that has
disposed of some but not all of the issues is a scenario under which the arbitral tribunal would
retain jurisdiction over the remaining issues. Thus, as shown by a recent Manitoba case, the
doctrine of functus officio is not offended where the arbitration is staged and conducted in two
phases, with each phase addressing different issues in sequence: Broadband Communications
North Inc. v. 6901001 Manitoba Ltd., 2021 MBQB 25 (CanLII). This case is a reminder that
we cannot be too hasty to conclude that an arbitral tribunal is functus officio every time it renders
an award. Rather, the concept of functus officio is malleable in the law of arbitration.

APPEALS - S. 45

What is to be included with an appeal book under section 45 of the Ontario Arbitration Act remains
open to debate. Generally speaking, a leave application must be limited to the award and the
reasons that accompany it. Transcripts and the relevant exhibits are often appended. There are
recent decisions from Ontario and Alberta where the courts have allowed exhibits, even though the



official transcript of the proceeding was not available: Christie Building Holding Company,
Limited v. Shelter Canadian Properties Limited, 2021 MBQB 77 (CanLII); Wang v. Takhar,
2019 ONSC 5535. These cases are problematic in that they may leave out the transcript of a cross-
examination where the evidence has been tested and which is critical in assessing that evidence.
Thus, where the nature of the evidence is such that the transcript of a cross-examination would
serve to explain that evidence, the courts should avoid this approach as it would breed unfairness.
The threshold for excluding this evidence from the leave application should be low given the
potential harm to a party. Of course, there is a body of case law that provides that regardless of the
evidence there should always be an absolute prohibition against the introduction of evidence on an
application for leave. This is anchored on the belief that the courts should not be allowed to rehear
a case and substitute its decision, which undermines arbitration.

Where an arbitrator considers an approach to an issue that has not been raised by either party,
natural justice requires the arbitrator to give the parties an opportunity to comment on the approach.
The fact that a party does not make sufficient use, if any, of the opportunity given by the arbitrator
is not a breach of natural justice and, accordingly, not a basis for setting aside an arbitral award:
Hotel Georgia Development Ltd. V' The Owners, Strata Plan EPS849, 2021 BCSC 1236
(CanLII). As long as the offering is made, there is no breach if a party refuses to avail itself of the
opportunity.

The courts in British Columbia have held that there are no special rules of procedure for a self-
represented party in an arbitration proceeding beyond the basic procedural requirements for any
arbitration: an impartial arbitrator, procedural fairness of notice, and a fair or reasonable
opportunity to make submissions and to respond to the other side’s case: Marchetti v Lane, 2021
BCSC 1259 (CanLII); 0927613 B.C. Ltd. v. 0941187 B.C. Ltd., 2015 BCCA 457. Although,
this case stands in contradiction to more recent case law from Ontario which provides that in
fulfilling the duty to treat parties fairly and equally, arbitrators have special responsibilities towards
self-represented litigants: A.P. v. L.K., 2021 ONSC 150. The accommodation of a self-represented
party should be guided by the terms of the arbitration agreement and limited only to meeting the
objectives of the statute. The case law from Ontario is offside.

REVIEWS - 8. 46

The standard of review to be applied under section 46 has been subject to serious misapprehension
by the courts in the last three years. In large part, the case of Freedman v. Freedman Holdings
Inc., 2020 ONSC 2692 (CanLlIl) (“Freedman”) is responsible for this serious aberration. For
example, in Chadeesingh v. Flores, 2020 ONSC 5534, the applicants brought an application to set
aside an arbitrator’s award pursuant to s. 46 of the Arbitration Act, claiming at para. 17 that “the
applicant was not treated equally and fairly, was not given an opportunity to present a case or
respond to another party’s case”. The Court determined that the standard of review in such cases
is a deferential standard of reasonableness and not the standard of correctness. This case simply
follows Freedman which is patently wrong. The standard of review is expressed in the provision
itself, no more and no less. Freedman continues to be applied: Parc-IX Limited v. The



Manufacturer’s Life Insurance Company, 2021 ONSC 1252 (CanLIl); Broadband
Communications North Inc. v. 6901001 Manitoba Ltd., 2021 MBQB 25 (CanLII).

Subsection 46(1) 3 of the Ontario Arbitration Act provides that the award may be set aside if the
award deals with a dispute that the arbitration agreement does not cover or contains a decision on
a matter that is beyond the scope of the agreement. In so doing, the court cannot apply paragraph
46(1)3 without having regard to an arbitrator’s award. Paragraph 46(1)3 requires that arbitrators
act within the bounds of the authority granted by the arbitration agreement pursuant to which they
are appointed — no less, but no more. Section 46(1) 3 is not an alternate appeal route and must not
be treated as such: Mensula Bancorp Inc. v. Halton Condominium Corporation No. 137, 2021
ONSC 2575 (CanLII).

The phrase “not given an opportunity to present a case or to respond to another party’s case”, which
is found in section 46 of the Ontario Act entails a number of possible procedural breaches. For
instances, while an arbitral tribunal has considerable scope in determining what evidence is relevant
for its purposes, it is not entitled to deprive an opposite party of the means to effectively challenge
such evidence. Ifan arbitration tribunal were to disregard a party’s evidence completely, this would
amount to a denial of the right to be heard: Kingston Automation Technology Inc. v. Montebello
Packaging, 2021 ONSC 5924, at para 55. There is nothing particularly novel about this case,
other than it confirms established law.

The substantive complaints advanced by a plaintiff in an arbitration must not be confused with a
breach of procedural fairness and natural justice as contemplated by paragraph 46(1) 6 of the
Ontario Act. Paragraph 46(1) 6 aims to deal with procedural lacunae that are inherent to the arbitral
proceeding itself and not with whether the preconditions to asserting a claim have been fully
satisfied. For example, a failure by an arbitrator to properly consider the common law principles
prohibiting a partnership from suing a partner or requiring a dissolution of the partnership and an
accounting as a precondition to recovery of debt owing by a partner is a substantive complaint
giving rise to an appeal and not a procedural breach giving rise to an application under paragraph
46(1) 6. However, where a point of law is made by a party and the arbitral tribunal fails to address
it in the award, the failure to address may be caught by paragraph 46(1) 6. The legal distinction is
subtle, but important. There are a number of recent decisions from the Ontario courts where the
courts have sought to explain this distinction: Duav. BGD LLP etal.,2021 ONSC 4435 (CanLII).

The grounds for setting aside an award under s. 46(1) of the Ontario Act are not concerned with
the substance of the parties’ dispute. In Kingston Automation Technology Inc. v. Montebello
Packaging, 2021 ONSC 5924, the Court held that a party may not sidestep the lack of appeal rights
by arguing that an arbitrator’s failure to consider its evidence amounts to a deprivation of an
opportunity to present its case. Again, the grounds for setting aside an award under s. 46(1) are not
concerned with the substance of the parties’ dispute.
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APPEALS/SET ASIDES/STAYS

An appeal of an award or an application to set aside an award must be commenced within thirty
days after the appellant or applicant receives the award, correction, explanation, change or
statement of reasons on which the appeal or application is based. However, the time limit provided
for in subsection 47(1) of the Ontario Arbitration Act does not apply where the applicant or
appellant alleges corruption or fraud. Allegations of fraud or corruption are extremely serious. An
arbitral award will not be set aside on the grounds of fraud or corruption without clear evidence:
Toronto Standard Condominium Corporation No. 1466 v. Weinstein, 2021 ONSC 1306. The
case maintains a high threshold.

To obtain a stay of a judgment pending a motion for leave to appeal, a moving party must meet the
three-part test for an interlocutory injunction: (a) a serious question to be determined on the motion
for leave to appeal; (b) the moving party will suffer irreparable harm if the stay is denied; and (c)
the balance of convenience favours granting the stay: RJR MacDonald Inc. v. Canada (Attorney
General), 1994 CanLII 117 (SCC), [1994] 1 S.C.R. 311, at p. 334. In applying this test, the court
is generally mindful that these three criteria are not watertight compartments. The strength of one
may compensate for the weakness of another. Generally, the court must decide whether the interests
of justice call for a stay: Spadacini Kelava v. Kelava, 2021 ONCA 345 (CanLII).

ENFORCEMENT OF AN AWARD

Subsections 50(3) and 50(5) of the Ontario Arbitration Act deals with the enforcement of an award
by a Court. In the case of Zenith Aluminum Systems Ltd. v. 2335945 Ontario Inc., 2021 ONSC
1128 , the Ontario Court held that where the requirements of ss. 50(3) and 50(5) are not met, the
court has the power to stay the enforcement of a final arbitral award under s. 106 of the Courts of
Justice Act on such terms as are considered just. These subsections must also be read together
with subsection 50(8) of the Act which treats final awards in the same manner as a final judgment.
The courts in Ontario and in other jurisdictions have yet to pronounce themselves on the
relationship between the stay provisions found in the Arbitration Act and the Courts of Justice Act
and whether the exercise of discretion under the latter is circumscribed. While the Courts of Justice
Act offers wonderful remedies, they are sometimes at odds with the law of arbitration.

Within the context of subsection 50(5) of the Ontario Arbitration Act, which deals with the
enforcement of awards, there are a line of cases from Ontario that modify the application of the
governing principles enunciated in American Cyanamid Co. v. Ethicon 1td., [1975] UKHL 1,
[1975] A.C. 396, [1975] 1 AILE.R. 504 [1975] F.S.R. 101 (U.K. H.L.) and RJR-MacDonald Inc.
v. Canada (Attorney General), 1994 CarswellQue 120F, 1994 CarswellQue 120, [1994] 1 S.C.R.
311, 54 C.P.R. (3d) 114 (S.C.C.) [R.J.R MacDonald]. These cases provide that when deciding to
issue a stay of the award under paragraph 50(5)(b), the courts must assess: (a) the bona fides of the
application to set aside and/or appeal of the award; and (b) the relative hardship to the parties in
the event the court grants the stay: see 887574 Ontario Inc. v. Pizza Carswell Ltd., 1995
CarswellOnt 1205, 23 B.L.R. (2d) 250, [1995] O.J. No. 146 (Ont. Gen. Div. [Commercial List]) at
para. 7; Mungo v. Saverino, 1995 CarswellOnt 3420, [1995] O.J. No. 1659 (Ont. Gen. Div.) at para.
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16; Jaffasweet Juices Ltd. v. Michael J. Firestone & Associates, 1997 CarswellOnt 4384, 17 C.P.C.
(4th) 113,52 O.T.C. 283,[1997] O.J. No. 4585 (Ont. Gen. Div.) at para. 41. The courts in Manitoba
have recently articulated a slightly different legal test and have held that the exercise of court’s
discretion should be governed by the same principles and criteria which are to be applied when a
party seeks a stay pending an appeal of a judgment: Shelter Canadian Properties Limited v.
Christie Building Holding Company, Limited, 2021 MBQB 59 (CanLII). The principles are: (a)
there is a presumption of correctness to the decision. Accordingly, a stay ought not to be granted
easily; (b) the following three factors must be considered in determining whether to grant the stay:
(1) Is there an arguable case? (i1) Does the person seeking the stay suffer irreparable harm if the
stay is not granted? and, (ii1) Does the balance of convenience support granting or refusing the stay;
that is, is the harm of refusing the stay greater than granting it? Although articulated differently,
there may indeed be little distinction in approaches between Ontario and Manitoba. A more recent
case from Ontario appears to be more closely aligned with the approach adopted by Manitoba:
Kingston Automation Technology Inc. v. Montebello Packaging, 2021 ONSC 2684 (CanLII).

OTHER

In Wastech Services Ltd. v. Greater Vancouver Sewerage and Drainage District, 2021 SCC 7,
the Supreme Court heard its first appeal of an arbitral award post Vavilov. While the minority
would have applied Vavilov and reviewed the arbitral decision on a standard of correctness, the
majority refrained from identifying the standard of review, leaving it for another day the
consideration of whether Vavilov had any effect on the standard of review principles articulated in
Sattva Capital Corp. v. Creston Moly Corp., 2014 SCC 53, [2014] 2 S.C.R. 633 (“Sattva). The
majority noted that Vavilov did not advert to either Sattva or Teal Cedar Products Ltd. v. British
Columbia, 2017 SCC 32, [2017] 1 S.C.R. 688, decisions which emphasized that deference serves
the particular objectives of commercial arbitration. The Court of Appeal for Ontario followed the
same approach in Ontario First Nations (2008) Limited Partnership v. Ontario Lottery and
Gaming Corporation, 2021 ONCA 592, holding that a court should generally refrain from
deciding issues of law that are unnecessary to the resolution of an appeal. The standard of review
and the impact of Vavilov remains an issue for the SCC to decide. Vavilov has left the law of
arbitration in a state of limbo and there are cases that accept Vavilov and others that do not.

C. INTERNATIONAL COMMERCIAL ARBITRATION ACT
MEANING OF “COMMERCIAL”

The issue of what is “commercial” remains the subject of debate. The UNCITRAL Model Law
was unable to resolve it entirely, which explains the presence of a footnote to the text which
provides a series of examples rather than a definition. The Ontario Superior Court of Justice
recently held that a dispute over the rights as between two people to the use and ownership of an
antique double bass was not “commercial” and therefore fell under the domestic arbitration statute:
Armour v. De Groot, 2021 ONSC 3505. The term “commercial” is to be given a broad reading.
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ARBITRATION AGREEMENTS

The presence of an arbitration agreement is an important consideration for the Infernational
Commercial Arbitration Act. An exchange of letters confirming the existence of an arbitration
agreement satisfies the requirements of the Act. However, as confirmed by the Manitoba courts,
where there is an exchange, both sides must clearly consent to an arbitration agreement: Razar
Contracting Services Ltd v. Evoqua Water, 2021 MBQB 69 (CanLII). The evidence, viewed
objectively, must establish, on a balance of probabilities, the three elements required for a binding
contract: (a) intention to contract; (b) settlement of essential terms; and, (c) sufficiently certain
terms.

JURISDICTIONAL CHALLENGES

Article 16(3) of the International Commercial Arbitration Act provides that the arbitral tribunal
may rule on a plea regarding its jurisdiction either as a preliminary question or in an award on the
merits. If the arbitral tribunal rules as a preliminary question that it has jurisdiction, any party may
appeal the decision within thirty days of receiving notice of that ruling to the Superior court. The
Court’s decision on such an appeal is final. While the appeal is pending, the arbitral tribunal may
continue the arbitral proceedings and make an award. The decision by an arbitral tribunal to make
a jurisdictional ruling on a preliminary basis or, alternatively, to wait and make a ruling in the final
award on the merits has an impact on the rights of review that may be exercised by the affected
party. A preliminary jurisdictional ruling under article 16 may be reviewed by the Superior Court
under article 16(3). However, if the jurisdictional decision is made as a final award on the merits,
it is the review provisions found in articles 34 and 36 that apply. Under the latter two provisions,
the Superior Court’s decision is subject to appeal, whereas article 16(3) bars an appeal. In United
Mexican States v. Burr, the Court of Appeal for Ontario quashed an appeal of an application judge’s
decision finding that applicant had not established that the arbitral tribunal incorrectly assessed its
jurisdiction: United Mexican States v. Burr, 2021 ONCA 64. The Court found that since the
tribunal ruled on jurisdiction as a preliminary matter, the bar on appeals from the Superior Court’s
decision on the matter was engaged. The Court declined to answer the question of whether a party
may rely on both section 34 and 16 at the same time to get around the bar to appeal. The arbitral
tribunal’s procedural choice whether to review the challenge on a preliminary basis is not open to
scrutiny by the courts as it is a proper exercise of jurisdiction to allow an arbitral tribunal to decide
at what moment in time it wishes to pronounce itself on the jurisdictional challenge.

The courts in Ontario have had to consider whether a review of a jurisdictional award by an arbitral
tribunal under article 16(3) of the International Commercial Arbitration Act is a simple review of
the arbitral tribunal’s award (without deference) or whether it allows for fresh evidence such that
the review is a de novo proceeding before a court. Until recently, the Ontario Superior Court of
Justice reached opposite conclusions in two decisions arising from the same litigation: The Russian
Federation v. Luxtona Limited, 2018 ONSC 2419 (Ont. S.C.J. [Commercial List]); The Russia
Federation v. Luxtona Limited, 2019 ONSC 7558, 2019 CarswellOnt 21212 (Ont. S.C.J.). More
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recently, the Divisional Court in 7The Russian Federation v. Luxtona Limited concluded that the
review is a de novo proceeding such that the parties may present fresh evidence. The Court
considered several international authorities and found that the balance favoured a review de novo:
The Russian Federation v. Luxtona Limited, 2021 ONSC 4604 (Divisional Court). This decision
brings some clarity to the issue.

COURT INTERVENTIONS

There is some authority for the proposition that parties should not seek to enlist the court’s
assistance unless truly necessary. This is an important consideration in the law of arbitration. In
one recent B.C. case, the Court declined to issue a subpoena compelling two non-party witnesses
where the evidence showed they had not declined to voluntarily appear for cross-examination. The
petition was pre-mature and adjourned sine die to be brought back on should the non-party
witnesses refuse to participate: Octaform Inc. v Leung, 2021 BCSC 73B.

With respect to the scale of costs, counsel should be aware that, unless the Rules of Civil Procedure
apply to the arbitration (by the parties’ agreement or the arbitral tribunal’s choice), the ordinary
“partial indemnity”/“substantial indemnity” framework does not necessarily apply. This was
recently recognized by the B.C. Supreme Court: Allard v The University of British Columbia,
2021 BCSC 60.

In the case of Lululemon athletica Canada inc. v Industrial Color Productions Inc., 2021 BCSC
15; Lululemon athletica canada inc. v. Industrial Color Productions Inc., 2021 BCCA 428
(CanLII), the Court held that when determining whether an award falls within the terms of the
submission to arbitration, the standard of reasonableness and not correctness will generally best
serve to preserve the autonomy of the forum selected by the parties and to minimize judicial
intervention. The Court’s role is to be satisfied that an arbitrator’s finding that it had jurisdiction
was a reasonable one.

SET ASIDES

The case of Vento Motorcycles, Inc. v. United Mexican States, 2021 ONSC 7913 (CanLII) offers
insight on the evidence that is admissible on an application to set aside under article 34(2) of the
UNCITRAL Model Law, which is Schedule 2 to the International Commercial Arbitration Act
2017, S.0. 2017, c. 2, Sched. 5. The law is that reviewing courts must accord a high degree of
deference to the awards of international arbitral tribunals under the Model Law. They cannot set
aside an international arbitral award simply because they believe that the arbitral tribunal wrongly
decided a point of fact or law: See Consolidated Contractors Group S.A.L. (Offshore) v. Ambatovy
Minerals S.A., 2017 ONCA 939 at paras. 23-24; application for leave to appeal dismissed: 2018
CanLlII 99661 (S.C.C.) (“Consolidated Contractors”). The standard to be applied by a reviewing
court depends on the specific Model Law grounds on which the application is based: see
Consolidated Contractors at para. 25. The parties in this case agreed on the standard to be applied
under article 34(2)(a)(ii) of the Model Law. To justify setting aside an award under that provision
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for reasons of fairness or natural justice, the conduct of the Tribunal must be sufficiently serious to
offend our most basic notions of morality and justice. Judicial intervention for alleged violations
of the due process requirements of the Model Law will be warranted only when the Tribunal’s
conduct is so serious that it cannot be condoned under Ontario law: See Consolidated Contractors
at para. 65. However, while the parties in this case were in agreement on the applicable test on the
Application to set aside the Award, they did not agree on the test applicable to the admission of
fresh evidence in the context of this Application. Prior to Vento, there were no cases directly on
point as it relates to this issue. The test applicable on an application for judicial review is the most
appropriate on issues of procedural fairness. Given the very limited grounds on which an
international arbitral award can be set aside, an application to set aside such an award is much
closer in nature to an application for judicial review than to an appeal. The test is articulated in
Scott v. Toronto (City), 2021 ONSC 858, where the Divisional Court stated the test as follows: (a)
the record on judicial review is, generally, restricted to what was before the decision-maker:
Bernardv. Canada Revenue Agency, 2015 FCA 263, para. 13. That is because this court’s function
is to review the decision below, not to hear the case de novo; (b) there are exceptions to the general
rule. (c¢) An exception is for evidence relevant to natural justice, procedural fairness, improper
purpose or fraud that is not contained in the tribunal’s record, and that could not have been raised
before the decision-maker (Bernard, para. 25). However, if a party knew of the issue at the time,
this should be on the record. If a party failed to object before the decision-maker, it generally
cannot raise an objection for first time on judicial review (Bernard, paras. 26-30). The exception
applicable to the admissibility of fresh evidence relevant to procedural fairness on an application
for judicial review is structured so as not to interfere with the role of the administrative decision-
maker as the merits-decider. This is consistent with the high degree of deference owed to
international arbitral tribunals and the very strict limits imposed on judicial intervention. Requiring
a certain degree of diligence by the parties before the Tribunal is consistent with the high degree
of deference that must be accorded to awards of international arbitral tribunals under the Model
Law. Diligence should be assessed in light of all the circumstances and what was known at the
relevant time.

RECOGNITION/JENFORCEMENT

Article 36(1) of the International Commercial Arbitration Act provides that an arbitral award,
irrespective of the country in which it was made, must be recognized by a court in Ontario unless
one of the grounds for refusal enumerated in article 36 is made out. The seat of arbitration is of
little importance within the context of article 36. The language of the legislation is not ambiguous
in this regard. A real and substantial connection is presumed to exist between the award and
Ontario. The presumed jurisdictional connection applies equally for both interlocutory and final
judgment purposes: Enrroxs Energy and Mining Group v Saddad, 2021 BCSC 291 (CanLII).
For example, if the test can be satisfied, a foreign award may be used to secure a Mareva injunction
in Ontario, if the domestic requirements for obtaining such a remedy can be satistied: Enrroxs
Energy and Mining Group v Saddad, 2021 BCSC 291 (CanLII).
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In China Yantai Friction Co. Ltd. v. Novalex Inc., 2021 ONSC 3571 (CanLII), the Court held
that in the absence of an allegation that one of the grounds found in 36(1)(a) applies, the opposition
to recognition is without substance. Thus, unless one of the grounds is specifically raised, the
opposition is without merit and frivolous. The case is not novel, other than to confirm established
principles and the requirement that the basis of opposition to the recognition of the award be made
clear.

D. CONCLUSION

There is an absence of guidance from the Supreme Court of Canada on the applicable standard of
review from an appeal of an award of an arbitral tribunal. Vavilov continues to plague arbitration.
The Supreme Court of Canada will need to deal with this omission and, hopefully, re-establish the
state of the law as it existed under Sattva and Teal Cedar.

As it relates to the cases that have been identified, 2021 proved to be a fruitful year. The courts
offered guidance on a number of provisions under both the Arbitration Act and the International
Commercial Arbitration Act. While the courts continue to occasionally overreach, the delicate
balance between the courts and arbitration remains undisrupted.

The case that contributed the most to the law of arbitration in 2021 are: a) Vento Motorcycles, Inc.
v. United Mexican States, 2021 ONSC 7913 (CanLIl); United Mexican States v. Burr, 2021
ONCA 64 and c¢) Russian Federation v. Luxtona Limited, 2021 ONSC 4604 (Divisional Court).
All of these cases were decided under the International Commercial Arbitration Act which does
not generally see much jurisprudential activity.

The case that remains of concern is Freedman v. Freedman Holdings Inc., 2020 ONSC 2692
(CanLlII) (“Freedman’) which has caused the law of arbitration to stray far. The case continues to
find its way into a number of recent cases: Chadeesingh v. Flores, 2020 ONSC 5534; Parc-1X
Limited v. The Manufacturer’s Life Insurance Company, 2021 ONSC 1252 (CanLIl);
Broadband Communications North Inc. v. 6901001 Manitoba Ltd., 2021 MBQB 25 (CanLII).
The standard of review under s. 46 of the Ontario Arbitration Act is guided by the wording of the
provision, no more and no less. We should be concerned with this judicial trend.
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