Appendix C

TCAS Arbitration Act Reform Committee

REVIEW OF Arbitration Act, 1991, S.0. 1991

Discussion Chart (Last Update: November 28, 2019)

Arbitration Act, 1991, S.O. | Not Needed: ICAA and | Add to CAA butonly | Addto CAAforall | Comments
1991 Model Law are good for Domestic Commercial
enough for all Commercial Arbitration
commercial arbitration | Arbitration conducted in
under the new CAA Ontario
ONTARIO
ARBITRATION ACT,
1991
S.0.1991, CHAPTER 17 Need to add definition
of “commercial
DEFINITIONS arbitration” from the
) footnote to the Model
1. Inthis Act, v Law that was omitted
“arbitration agreement” | (Article 7 of the Model when the new ICAA
means an agreement by which Law) was enacted.
two or more persons agree to
submit to arbitration a dispute
that has arisen or may arise
between them; (“convention
d’arbitrage”)
“arbitrator” includes an “Umpire” provisions
v always require the

umpire; (“arbitre”)

parties to specify the
role of the umpire. If
they do so, their




agreement will prevail
under the Model Law.

“court”, except in sections 6
and 7, means the Ontario Court
(General Division). (“tribunal
judiciaire”) 1991, c. 17, s. 1.

APPLICATION OF ACT

ARBITRATIONS
CONDUCTED UNDER

AGREEMENTS
2. (1) This Act applies to an
arbitration conducted

under an arbitration

agreement unless,

(a) the application of this
Act is excluded by law;

or
(b) the International
Commercial

Arbitration Act applies
to the arbitration. 1991,
c.17,s.2 (1).

Need to delete
“International” so that
reference in the
Arbitration Act (“AA”)
is to the new unified
Commercial Arbitration
Act (“CAA”).

Need to consider
whether it should be
made explicit that
parties cannot “opt in”
to the AA where the
CAA applies.

TRANSITION, EXISTING
AGREEMENTS

(2) This Act applies to an
arbitration conducted
under an arbitration
agreement made before the
day this Act comes into
force, if the arbitration is
commenced after that day.
1991, c. 17,s. 2 (2).

Need a transition
provision in the CAA
which says that it only
applies to arbitration
agreements entered into
after the CAA comes
into effect. Agree that
changes should not be
retroactive to existing
arbitration agreements.




ARBITRATIONS
CONDUCTED UNDER
STATUTES

(3) This Act applies, with
necessary modifications, to
an arbitration conducted in
accordance with another
Act, unless that Act
provides otherwise;
however, in the event of
conflict between this Act
and the other Act or
regulations made under the
other Act, the other Act or
the regulations prevail.
1991, c. 17, 5. 2 (3).

AA would continue to
apply to statutory
arbitration unless and
until other statutes
provide otherwise.

TRANSITION,
ARBITRATIONS ALREADY
COMMENCED

(4) Despite its repeal by
section 58, the Arbitrations
Act, as it read on the 31st
day of December, 1991,
continues to apply to
arbitrations commenced on
or before that day. 1991,
c.17,s.2 (4).

CONTRACTING OUT

3. The parties to an arbitration
agreement may  agree,
expressly or by




implication, to vary or
exclude any provision of
this  Act except the

General (section by
section) approach of

following: Model Law and
1. Subsection 5(4) specific provisions in
(“Scott  v.  Avery” the Model are
clauses). v sufficient.
2. Section 19 (equality
and fairness). Will consider
3. Section 39 (extension extensions separately in
of time limits). reference to s. 39 when
4. Section 46 (setting we get there.
aside award).
5. Section 48 (declaration
of invalidity of
arbitration).
6. Section
50 (enforcement  of
award). 1991, c.17,
s. 3.
WAIVER OF RIGHT TO
OBJECT
4. A party who participates in
an arbitration despite being
aware of non-compliance
with a provision of this
Act, except one mentioned
in section 3, or with the v
arbitration ggreement, and (Article 4 of the Model
does not object to the non- Law)

compliance within the time
limit provided or, if none is
provided, within a
reasonable time, shall be
deemed to have waived the




right to object. 1991, c. 17,
S. 4.

ARBITRATION
AGREEMENTS

5 (1) An arbitration
agreement may be an
independent agreement or
part of another agreement.
1991, c. 17, 5.5 (1).

FURTHER AGREEMENTS

(2) If the parties to an
arbitration agreement make
a further agreement in
connection  with  the
arbitration, it shall be
deemed to form part of the
arbitration agreement.
1991, ¢. 17, 5.5 (2).

v

(Article 16 of the Model
Law)

ORAL AGREEMENTS

(3) An arbitration agreement
need not be in writing.
1991, ¢. 17, 5.5 (3).

“Scott v. Avery” clauses

(4) An agreement requiring or
having the effect of
requiring that a matter be
adjudicated by arbitration
before it may be dealt with
by a court has the same
effect as an arbitration

Commercial Arbitration
Agreements should be
in writing (Model Law
Option A should
remain the choice under
CAA).




agreement. 1991, c. 17,s.5
4.

REVOCATION

(5) An arbitration agreement

may be revoked only in
accordance  with  the
ordinary rules of contract
law. 1991, c. 17, 5. 5 ().

Contract law suffices.

COURT INTERVENTION

COURT INTERVENTION
LIMITED

6. No court shall intervene in
matters governed by this Act,
except for the following
purposes, in accordance with
this Act:

1.

2.

To assist the conducting
of arbitrations.

To ensure that
arbitrations are
conducted in
accordance with
arbitration agreements.
To prevent unequal or
unfair treatment of
parties to arbitration
agreements.

To enforce awards.
1991, c. 17, s. 6.

v
(Article 5 of the Model
Law)

Section 6 of the AA
provides too much
encouragement to the
court to interfere.

STAY

Article 8 of the Model
Law provides the same




7. (1) Ifapartytoan
arbitration agreement
commences a proceeding
in respect of a matter to
be submitted to
arbitration under the
agreement, the court in
which the proceeding is
commenced shall, on the
motion of another party to
the arbitration agreement,
stay the proceeding. 1991,
c.17,s.7 (1).

EXCEPTIONS

(2) However, the court may
refuse to stay the
proceeding in any of the
following cases:

1. A party entered into
the arbitration
agreement while
under a legal
incapacity.

2. The arbitration
agreement is invalid.

3. The subject-matter of
the dispute is not
capable of being the
subject of arbitration
under Ontario law.

4. The motion was
brought with undue
delay.

5. The matter is a proper
one for default or

v

(Article 8 of the Model
Law)

substance as section 7
of the AA except as
follows:

The AA, section 7(2)4
notion of “undue delay”
is more uncertain than
the Model Law’s “not
later than when
submitting his first
statement on the
substance of the
dispute”.

AA, section 7(2)5
invites the court to
defeat an arbitration
agreement on the basis
that “the matter is a
proper one for default
or summary judgment
without requiring that
default or summary
judgment actually be
granted at that time.

L3 ]




summary judgment.
1991, c. 17,s. 7 (2).

ARBITRATION MAY
CONTINUE

(3) An arbitration of the
dispute may be
commenced and
continued while the
motion is before the
court, 1991, c. 17,s. 7

@3).

EFFECT OF REFUSAL TO
STAY

(4) If the court refuses to stay
the proceeding,

(a) no arbitration of the
dispute  shall  be
commenced; and

(b) an arbitration that has
been commenced shall
not be continued, and
anything done in
connection with the
arbitration before the
court made its decision
is without effect. 1991,
c.17,s.7 (4).

AA, s. 7(4) says that
the effect of a refusal to
stay is that no
arbitration may be
continued or
commenced. This was
the subject of much
discussion at our
meeting.

In the international
context, such a
provision cannot apply
to the extent it purports
to affect arbitrations not
seated in Ontario.

Options are to:
1) Delete this

section
entirely;




2) Restrict
application to
domestic
arbitrations:

3) Restrict
application to
all arbitrations
seated in
Ontario.

In any event, we need
to delete or modify the
words “and anything
done in connection with
the arbitration before
the court made its
decision is without
effect”. These words
could invalidate interim
or cost awards which
should remain in effect.
If the section is
preserved these words
should either be
eliminated or modified
to say that “the court
shall provide directions
as to whether any
orders previously made
in the arbitration should
continue in effect”.

AGREEMENT COVERING
PART OF DISPUTE

(5) The court may stay the
proceeding with respect to
the matters dealt with in the

Section 9 of ICAA says
the same thing more
succinctly and puts the
emphasis on the stay,
rather than on the




arbitration agreement and

allow it to continue with

respect to other matters if it
finds that,

(a) the agreement deals
with only some of the
matters in respect of
which the proceeding
was commenced; and

(b) it is reasonable to
separate the matters
dealt with in the
agreement from the
other matters. 1991,
c.17,s. 7 (5).

v
(Section 9 of ICAA)

continuation, which is
preferable.

NO APPEAL

(6) There is no appeal from the

court’s decision. 1991,
c.17,s.7 (6).

v

(could be added to
ICAA . 9)

Probably not needed.

-10 -




POWERS OF COURT

8.

(1) The court’s powers
with  respect to the
detention, preservation and
inspection of property,
interim injunctions and the
appointment of receivers
are the same in arbitrations
as in court actions. 1991,
c.17,s.8(1).

v
(Model Law Article 17J)

Model Law is clearer
and broader.

QUESTIONS OF LAW
(2) The arbitral tribunal may

determine any question of
law that arises during the
arbitration; the court may
do so on the application of
the arbitral tribunal, or on a
party’s application if the
other parties or the arbitral
tribunal consent. 1991,
c.17,s. 8 (2).

APPEAL

(3) The court’s determination

of a question of law may be
appealed to the Court of
Appeal, with leave. 1991,
c.17,s. 8 (3).

This is a rarely if ever
used provision of the
AA. Could produce
significant delay. Right
of tribunal to determine
any question of law is
not disputed, and is
affirmed by Article 28
of the Model Law and
by s. 7 of ICAA.

Not needed. Section 8
of ICAA is to the same
effect and addresses the

-11 -




MORE THAN ONE
ARBITRATION

(4) On the application of all
the parties to more than one
arbitration the court may
order, on such terms as are
just,

(a) that the arbitrations be
consolidated;

(b) that the arbitrations be
conducted
simultaneously or
consecutively; or

(c) that any of the
arbitrations be stayed
until any of the others
are completed. 1991,
c.17,s.8 (4).

ARBITRAL TRIBUNAL FOR
CONSOLIDATED
ARBITRATIONS

(5) When the court orders that
arbitrations be
consolidated, it may
appoint an arbitral tribunal
for  the consolidated
arbitration; if all the parties
agree as to the choice of
arbitral tribunal, the court
shall appoint it. 1991,
c.17,s.8 (5).

CONSOLIDATION BY
AGREEMENT OF PARTIES

international issues
appropriately.

-12 -




(6) Subsection (4) does not
prevent the parties to more
than one arbitration from
agreeing to consolidate the
arbitrations and doing
everything necessary to
effect the consolidation.
1991, c. 17, 5. 8 (6).

Composition of Arbitral
Tribunal

Number of arbitrators

9. If the arbitration agreement
does not specify the number of
arbitrators who are to form the
arbitral tribunal, it shall be
composed of one

arbitrator. 1991, c. 17, s. 9.

v
(Model Law Atrticle 10)

There was extensive
discussion of this issue.
A strong consensus
emerged that the
default number of
arbitrators should be
the same for all
commercial arbitration
and that the number
should be three.

Three arbitrators as a
default is entrenched in
international
commercial arbitration
for very specific
reasons. A requirement
for a single arbitrator is
more likely to involve
recourse to the court.
Three arbitrators may
be generally preferred
where appeal rights are
restricted by default, as
would be the case with
respect to non-
international

-13-




commercial arbitration
after the proposed
revisions.

However, some
members had strong
reservations.

There is an emerging
view that one arbitrator
is more efficient unless
the parties choose three
for specific reasons.
There is some doubt
that three arbitrator
tribunals are easier to
form. Party appointees
are often seen as
problematic from an
impartiality
perspective.

Although not discussed
at the meeting, we need
to be cognisant of the
fact that the proposed
change would be open
to the attack that we are
deliberately choosing a
default option that
creates more work for
arbitrators.

Appointment of arbitral
tribunal

It was considered that
references to
nationality of

-14 -




10 (1) The court may appoint
the arbitral tribunal, on a
party’s application, if,

(a) the arbitration agreement
provides no procedure for
appointing the arbitral
tribunal; or

(b) a person with power to
appoint the arbitral tribunal
has not done so after a party
has given the person seven
days notice to do so. 1991,
c.17,s.10 ().

No appeal

(2) There is no appeal from the
court’s appointment of the
arbitral tribunal. 1991, c. 17,
s. 10 (2).

More than one arbitrator
(3) Subsections (1) and (2)
apply, with necessary
modifications, to the
appointment of individual
members of arbitral tribunals
that are composed of more
than one arbitrator. 1991,
c.17,s.10 (3).

Chair

(4) If the arbitral tribunal is
composed of three or more
arbitrators, they shall elect a
chair from among themselves;
if it is composed of two

arbitrators in the Model
Law are equally
applicable in a
domestic context, if
parties are of differing
nationalities.

-15-




arbitrators, they may do
so. 1991, c. 17,s. 10 (4).

Duty of arbitrator

11 (1) An arbitrator shall be
independent of the parties and
shall act impartially. 1991,
c.17,s. 11 ().

Model Law lacks a
positive statement of
duty to be independent
and impartial.

Disclosure before accepting
appointment

(2) Before accepting an
appointment as arbitrator, a
person shall disclose to all
parties to the arbitration any
circumstances of which he or
she is aware that may give rise
to a reasonable apprehension
of bias. 1991, c. 17,s. 11 (2).

Disclosure during
arbitration

(3) An arbitrator who, during
an arbitration, becomes aware
of circumstances that may give
rise to a reasonable
apprehension of bias shall
promptly disclose them to all
the parties. 1991, c. 17,s. 11

@3).

Model Law provisions
are to the same effect
and avoid the phrase
“reasonable
apprehension of bias”.

-16 -




No revocation

12 A party may not revoke the
appointment of an

arbitrator. 1991, c. 17, s.

12.

Not discussed. [WGH
suggestion: no harm in
adding this to the new
Act. Model Law is not
clear. But that is
clearly the intent.]

Challenge

13 (1) A party may challenge
an arbitrator only on one of the
following grounds:

1. Circumstances exist that
may give rise to a reasonable
apprehension of bias.

2. The arbitrator does not
possess qualifications that the
parties have agreed are
necessary. 1991, c. 17,s. 13

(1).

Idem, arbitrator appointed
by party

(2) A party who appointed an
arbitrator or participated in his
or her appointment may
challenge the arbitrator only
for grounds of which the party
was unaware at the time of the
appointment. 1991, c. 17,

s. 13 (2).

Procedure for challenge
(3) A party who wishes to
challenge an arbitrator shall
send the arbitral tribunal a
statement of the grounds for
the challenge, within fifteen

v

(Model Law Articles 12
and 13)

Note appeal to the court
is within 30 days for
the Model Law and 10
days for the AA.

Would it make sense to
compromise at 15
days? Communications
now are so much faster
(even internationally)
than when the 30-day
period was set.

-17 -




days of becoming aware of
them. 1991, c. 17, s. 13 (3).

Removal or resignation of
challenged arbitrator

(4) The other parties may
agree to remove the challenged
arbitrator, or the arbitrator may
resign. 1991, c. 17, s. 13 (4).

Decision of arbitral tribunal
(5) If the challenged arbitrator
is not removed by the parties
and does not resign, the
arbitral tribunal, including the
challenged arbitrator, shall
decide the issue and shall
notify the parties of its
decision. 1991, c. 17, s. 13

).

Application to court

(6) Within ten days of being
notified of the arbitral
tribunal’s decision, a party
may make an application to
the court to decide the issue
and, in the case of the
challenging party, to remove
the arbitrator. 1991, c. 17,
s. 13 (6).

Arbitration may continue
(7) While an application is
pending, the arbitral tribunal,

-18 -




including the challenged
arbitrator, may continue the
arbitration and make an award,
unless the court orders
otherwise. 1991, c. 17, s. 13

).

Termination of arbitrator’s
mandate

14 (1) An arbitrator’s mandate
terminates when,

(a) the arbitrator resigns or
dies;

(b) the parties agree to
terminate it;

(c) the arbitral tribunal upholds
a challenge to the arbitrator,
ten days elapse after all the
parties are notified of the
decision and no application is
made to the court; or

(d) the court removes the
arbitrator under subsection

15 (1). 1991, c. 17, s. 14 (1).

Significance of resignation or
agreement to terminate

(2) An arbitrator’s resignation
or a party’s agreement to
terminate an arbitrator’s
mandate does not imply
acceptance of the validity of
any reason advanced for
challenging or removing him
or her. 1991, c. 17, s. 14 (2).

v

(Model Law Articles 14
and 15)

The additional
provisions in the AA
are not needed, and are
rarely used. The
arbitrator will probably
be heard by the courts
as an affected party in
any event.

-19-



about:blank#sec15subsec1_smooth
about:blank#sec15subsec1_smooth

Removal of arbitrator by
court

15 (1) The court may remove
an arbitrator on a party’s
application under subsection
13 (6) (challenge), or may do
so on a party’s application if
the arbitrator becomes unable
to perform his or her functions,
commits a corrupt or
fraudulent act, delays unduly
in conducting the arbitration or
does not conduct it in
accordance with section

19 (equality and

fairness). 1991, c. 17,s. 15
D).

Right of arbitrator

(2) The arbitrator is entitled to
be heard by the court if the
application is based on an
allegation that he or she
committed a corrupt or
fraudulent act or delayed
unduly in conducting the
arbitration. 1991, c. 17, s. 15

).

Directions

(3) When the court removes an
arbitrator, it may give
directions about the conduct of
the arbitration. 1991, c. 17,

s. 15 (3).

Useful to add in a new
Act something along
these lines:

If a substitute arbitrator
is appointed by the
court, unless the parties
otherwise agree the

-20 -



about:blank#sec13subsec6_smooth
about:blank#sec13subsec6_smooth
about:blank#sec19_smooth
about:blank#sec19_smooth

arbitral tribunal as
constituted with the
substitute arbitrator
shall determine at its
sole discretion whether
all or part of the case
shall be repeated.

Penalty

(4) If the court removes an
arbitrator for a corrupt or
fraudulent act or for undue
delay, it may order that the
arbitrator receive no payment
for his or her services and may
order that he or she
compensate the parties for all
or part of the costs, as
determined by the court, that
they incurred in connection
with the arbitration before his
or her removal. 1991, c. 17,
s. 15 (4).

Appeal re penalty

(5) The arbitrator or a party
may, within thirty days after
receiving the court’s decision,
appeal an order made under
subsection (4) or the refusal to
make such an order to the
Court of Appeal, with leave of
that court. 1991, c. 17,s. 15

(®).

Specific provision not
needed re corrupt or
fraudulent act. Penalty
for undue delay is not
appropriate in the
commercial context
and, in egregious
circumstances, can be
handled by court
action.
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No other appeal

(6) Except as provided in
subsection (5), there is no
appeal from the court’s
decision or from its
directions. 1991, c. 17,s. 15

(6).

Appointment of substitute
arbitrator

16 (1) When an arbitrator’s
mandate terminates, a
substitute arbitrator shall be
appointed, following the
procedure that was used in the
appointment of the arbitrator
being replaced. 1991, c. 17,
s. 16 (1).

Directions

(2) When the arbitrator’s
mandate terminates, the court
may, on a party’s application,
give directions about the
conduct of the

arbitration. 1991, c. 17,s. 16

).

Court appointment

(3) The court may appoint the
substitute arbitrator, on a
party’s application, if,

(a) the arbitration agreement
provides no procedure for
appointing the substitute
arbitrator; or

v
(Model Law Article 15)

Model Law provisions
are simpler but
sufficient.

See above re directions
as to continuation of
the proceedings.

-22 -




(b) a person with power to
appoint the substitute
arbitrator has not done so after
a party has given the person
seven days notice to do

so. 1991, c. 17, s. 16 (3).

No appeal

(4) There is no appeal from the
court’s decision or from its
directions. 1991, c. 17, s. 16

(4).

Exception

(5) This section does not apply
if the arbitration agreement
provides that the arbitration is
to be conducted only by a
named arbitrator. 1991, c. 17,
s. 16 (5).

JURISDICTION OF
ARBITRAL TRIBUNAL

RULINGS AND
OBJECTIONS RE
JURISDICTION

ARBITRAL TRIBUNAL
MAY RULE ON OWN
JURISDICTION

17. (1) An arbitral tribunal
may rule on its own
jurisdiction to conduct the
arbitration and may in that
connection rule on

v

(Model Law Avrticle 16
contains same content.

-23-




objections with respect to
the existence or validity of
the arbitration agreement.
1991, c. 17,s. 17 ().

INDEPENDENT
AGREEMENT

(2) Ifthe arbitration agreement
forms part of another
agreement, it shall, for the
purposes of a ruling on
jurisdiction, be treated as
an independent agreement
that may survive even if the
main agreement is found to
be invalid. 1991, c. 17,
s. 17 (2).

TIME FOR OBJECTIONS TO

JURISDICTION

(3) A party who has an
objection to the arbitral
tribunal’s jurisdiction to
conduct the arbitration
shall make the objection no
later than the beginning of
the hearing or, if there is no
hearing, no later than the
first occasion on which the
party submits a statement
to the tribunal. 1991, c. 17,
s. 17 (3).

Timing of objection to
jurisdiction is earlier and
better. ICAA makes appeal
provision applicable to
negative rulings as to
jurisdiction.)

-24 -




PARTY’S APPOINTMENT
OF ARBITRATOR NO BAR
TO OBJECTION

(4) The fact that a party has
appointed or participated in
the appointment of an
arbitrator does not prevent
the party from making an
objection to jurisdiction.
1991, c. 17, 5. 17 (4).

TIME FOR OBJECTIONS
THAT TRIBUNAL IS
EXCEEDING AUTHORITY

(5) A party who has an
objection that the arbitral
tribunal is exceeding its
authority shall make the
objection as soon as the
matter alleged to be beyond
the tribunal’s authority is
raised during the
arbitration. 1991, c. 17,
s. 17 (5).

LATER OBJECTIONS

(6) Despite section 4, if the
arbitral tribunal considers
the delay justified, a party
may make an objection
after the time limit referred
to in subsection (3) or (5),
as the case may be, has
expired. 1991, c. 17, s. 17

(6).




RULING

(7) The arbitral tribunal may
rule on an objection as a
preliminary question or
may deal with it in an
award. 1991, c. 17, s.17

().

REVIEW BY COURT

(8) If the arbitral tribunal rules
on an objection as a
preliminary question, a
party may, within thirty
days after receiving notice
of the ruling, make an
application to the court to
decide the matter. 1991,
c.17,s.17 (8).

NO APPEAL

(9) There is no appeal from the
court’s decision. 1991,
c.17,s.17 (9).

ARBITRATION MAY
CONTINUE

(10) While an application is
pending, the arbitral
tribunal may continue the
arbitration and make an
award. 1991, c.17, s. 17
(10).
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DETENTION,
PRESERVATION AND
INSPECTION OF
PROPERTY AND
DOCUMENTS

18. (1) On a party’s request,
an arbitral tribunal may
make an order for the
detention, preservation or
inspection of property and
documents that are the
subject of the arbitration or
as to which a question may
arise in the arbitration, and
may order a party to
provide security in that
connection. 1991, c. 17,
s. 18 (1).

ENFORCEMENT BY
COURT

(2) The court may enforce the
direction of an arbitral
tribunal as if it were a
similar direction made by
the court in an action. 1991,
c.17,5.18 (2).

v
(Model Law Article 17 is
more complete and up to
date)

CONDUCT OF
ARBITRATION
EQUALITY AND FAIRNESS

19. (1) In an arbitration, the
parties shall be treated




equally and fairly. 1991,
c.17,s.19 ().

IDEM

(2) Each party shall be given
an opportunity to present a
case and to respond to the
other parties’ cases. 1991,
c.17,s5.19 (2).

(Model Law Article 18 —
but change “full” to
“reasonable” as the English
have done)

PROCEDURE

20. (1) The arbitral tribunal
may determine the
procedure to be followed in
the arbitration, in
accordance with this Act.
1991, c. 17,s. 20 ().

IDEM

(2) An arbitral tribunal that is
composed of more than one
arbitrator may delegate the
determination of questions
of procedure to the chair.
1991, c. 17, s. 20 (2).

v
(Model Law Atrticle 29)

EVIDENCE
21. Sections 14, 15 and
16 (protection of

witnesses, evidence at
hearings, notice of facts
and opinions) of the
Statutory Powers

v
(Model Law Article 19 (2))

Consider adding that
the Evidence Act
applies to all
arbitrations (held in
Ontario).

Consider adding a
preamble that makes it
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Procedure Act apply to the
arbitration, with necessary
modifications. 1991, c. 17,
s. 21.

clear that, in adopting
the single Act
approach, the intention
is to apply international
standards to non-
international case and
not vice-versa.

TIME AND PLACE OF
ARBITRATION

22. (1) The arbitral tribunal
shall determine the time,
date and place of
arbitration, taking into
consideration the parties’
convenience and the other
circumstances of the case.
1991, c. 17, 5. 22 ().

MEETINGS FOR SPECIAL
PURPOSES

(2) The arbitral tribunal may
meet at any place it
considers appropriate for
consultation among its
members, for  hearing
witnesses,  experts  or
parties, or for inspecting
property or documents.
1991, c. 17, s. 22 (2).

v
(Model Law Article 20)

COMMENCEMENT OF
ARBITRATION

23. (1) An arbitration may be
commenced in any way

Section 23 of the AA
provides more
specifics, but they are
examples only.

-29.-




recognized by law,

including the following:

1. A party to an
arbitration agreement
serves on the other
parties  notice to
appoint or to
participate in  the
appointment of an
arbitrator under the
agreement.

2. If the arbitration
agreement gives a
person who is not a
party power to appoint
an arbitrator, one party
serves  notice  to
exercise that power on
the person and serves a
copy of the notice on
the other parties.

3. A party serves on the
other parties a notice
demanding arbitration
under the agreement.
1991, c. 17,s. 23 ().

v
(Model Law Article 21)

EXERCISE OF ARBITRAL
TRIBUNAL’S POWERS

(2) The arbitral tribunal may
exercise its powers when
every member has
accepted appointment.
1991, c. 17, 5. 23 (2).

Not in Model Law and not
needed.
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MATTERS REFERRED TO
ARBITRATION

24. A notice that commences
an arbitration  without
identifying the dispute
shall be deemed to refer to
arbitration all disputes that
the arbitration agreement
entitles the party giving the
notice to refer. 1991, c. 17,
S. 24,

Not in Model Law. Should
be dropped for commercial
arbitration, as it is
potentially confusing.

PROCEDURAL
DIRECTIONS

25. (1) An arbitral tribunal
may require that the parties
submit their statements
within a specified period of
time. 1991, c. 17, s. 25 (1).

CONTENTS OF
STATEMENTS

(2) The parties’ statements shall
indicate the facts supporting
their positions, the points at
issue and the relief sought.
1991, c. 17,s. 25 (2).

DOCUMENTS AND OTHER
EVIDENCE

(3) The parties may submit
with their statements the
documents they consider
relevant, or may refer to the

Not needed. Covered by
Acrticle 23 of the Model
Law.
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documents or other
evidence they intend to
submit. 1991, c. 17, s.25

@3).

CHANGES TO

STATEMENTS

(4) The parties may amend or
supplement their

statements  during  the
arbitration; however, the
arbitral ~ tribunal  may
disallow a change that is
unduly delayed. 1991,
c.17,s. 25 (4).

ORAL STATEMENTS

(5) With the arbitral tribunal’s
permission, the parties may
submit their statements
orally. 1991, c. 17, s.25

().

Not in the Model Law and
not needed.

DIRECTIONS OF
ARBITRAL TRIBUNAL

(6) The parties and persons
claiming through or under
them shall, subject to any
legal objection, comply
with the arbitral tribunal’s
directions, including
directions to,

(a) submit to examination
on oath or affirmation

Not in the Model Law in
this form. But covered by

Article 19 (2). Not needed.
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with respect to the
dispute;

(b) produce records and
documents that are in
their  possession or
power. 1991, c.17,

s. 25 (6).
ENFORCEMENT BY Requires further
COURT discussion:

(7) The court may enforce the
direction of an arbitral
tribunal as if it were a
similar direction made by
the court in an action. 1991,
c.17,s. 25 (7).

v
(Model Law Article 27)

1) Barry Leon
suggested that we
empower an
Ontario court to
enforce an order or
direction (including
an interim measure)
of an arbitral
tribunal, wherever
seated, comparable
to the power given
to the BVI courts in
the BVI Arbitration
Act, 2013. Would
we then require
reciprocity?

2) Should there be a
provision re
confidentiality of
the court
proceedings?

HEARINGS AND WRITTEN
PROCEEDINGS

26. (1) The arbitral tribunal
may conduct the arbitration
on the basis of documents
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or may hold hearings for
the presentation of
evidence and for oral
argument; however, the
tribunal shall hold a
hearing if a party requests
it. 1991, c. 17, s. 26 ().

NOTICE

(2) The arbitral tribunal shall
give the parties sufficient
notice of hearings and of
meetings of the tribunal for
the purpose of inspection
of property or documents.
1991, c. 17, 5. 26 (2).

COMMUNICATION TO
PARTIES

(3) A party who submits a
statement to the arbitral
tribunal or supplies the
tribunal with any other
information  shall  also
communicate it to the other
parties. 1991, c. 17, s. 26

3).

IDEM

(4) The arbitral tribunal shall
communicate to the parties
any expert reports or other
documents on which it may
rely in making a decision.
1991, c. 17, s. 26 (4).

v
(Model Law Article 24)
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PARTY’S FAILURE TO
ACT

FAILURE TO SUBMIT
STATEMENT

27. (1) If the party who
commenced the arbitration
does not submit a statement
within the period of time
specified under subsection
25 (1), the arbitral tribunal
may, unless the party offers
a satisfactory explanation,
make an award dismissing
the claim. 1991, c. 17, s. 27

@).

IDEM

(2) If aparty other than the one
who commenced the
arbitration does not submit
a statement within the
period of time specified
under subsection 25 (1),
the arbitral tribunal may,
unless the party offers a
satisfactory  explanation,
continue the arbitration,
but shall not treat the
failure to submit a
statement as an admission
of another party’s
allegations. 1991, c. 17,
s. 27 (2).

v

(Articles 19 and 25 of the
Model Law)
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FAILURE TO APPEAR OR
PRODUCE EVIDENCE

(3) If a party fails to appear at
a hearing or to produce
documentary evidence, the
arbitral ~ tribunal  may,
unless the party offers a
satisfactory  explanation,
continue the arbitration and
make an award on the
evidence before it. 1991,
c. 17,s. 27 (3).

DELAY

(4) In the case of delay by the
party who commenced the
arbitration, the arbitral
tribunal may make an
award dismissing the claim
or give directions for the
speedy determination of
the arbitration, and may
impose conditions on its
decision. 1991, c. 17, s. 27

(4).

JOINTLY COMMENCED
ARBITRATION

(5) If the arbitration was
commenced jointly by all
the parties, subsections (2)
and (3) apply, with
necessary  modifications,
but subsections (1) and (4)
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do not. 1991, c. 17, s.27
(5).

COUNTERCLAIM

(6) This section applies in
respect of a counterclaim
as if the party making it
were the party who
commenced the arbitration.
1991, c. 17, s. 27 (6).

APPOINTMENT OF
EXPERT

28. (1) An arbitral tribunal
may appoint an expert to
report to it on specific
issues. 1991, c. 17, s.28

(1).

INFORMATION AND
DOCUMENTS

(2) The arbitral tribunal may
require parties to give the
expert  any  relevant
information or to allow him
or her to inspect property or
documents. 1991, c.17,
s. 28 (2).

HEARING

(3) At the request of a party or
of the arbitral tribunal, the
expert shall, after making
the report, participate in a

v
(Model Law Article 27)
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hearing in which the parties
may question the expert
and present the testimony
of another expert on the
subject-matter  of  the
report. 1991, c.17, s.28

@3).

WITNESSES AND TAKING

OF EVIDENCE

NOTICE TO WITNESS
29. (1) A party may serve a

person with a notice, issued
by the arbitral tribunal,
requiring the person to
attend and give evidence at
the arbitration at the time
and place named in the
notice. 1991, c. 17, s.29

(1).

SERVICE OF NOTICE
(2) The notice has the same

effect as a notice in a court
proceeding requiring a
witness to attend at a
hearing or produce
documents, and shall be
served in the same way.
1991, c. 17, 5. 29 (2).

v
Add to CCA

Covered by adding
reference to the
Evidence Act?
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POWER OF ARBITRAL
TRIBUNAL

(3) An arbitral tribunal has
power to administer an
oath or affirmation and
power to require a witness
to testify under oath or
affirmation. 1991, c. 17,
s. 29 (3).

COURT ORDERS AND
DIRECTIONS

(4) On the application of a
party or of the arbitral
tribunal, the court may
make orders and give
directions with respect to
the taking of evidence for
an arbitration as if it were a
court proceeding. 1991,
c.17,s.29 (4).

RESTRICTION

30. No person shall be
compelled to produce
information, property or
documents or to give
evidence in an arbitration
that the person could not be
compelled to produce or
give in a court proceeding.
1991, c. 17, s. 30.

v
(Model Law Article 27)
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AWARDS AND
TERMINATION OF
ARBITRATION

APPLICATION OF LAW
AND EQUITY

31. An arbitral tribunal shall
decide a dispute in
accordance  with  law,
including equity, and may
order specific
performance, injunctions
and other equitable
remedies. 1991, «c.17,
s. 31.

CONFLICT OF LAWS

32. (1) In deciding a dispute,
an arbitral tribunal shall
apply the rules of law
designated by the parties
or, if none are designated,
the rules of law it
considers appropriate in
the circumstances. 1991,
c.17,s.32 (1).

DESIGNATION BY
PARTIES

(2) A designation by the
parties of the law of a
jurisdiction refers to the
jurisdiction’s  substantive
law and not to its conflict
of laws rules, unless the

v
(Model Law Article 28)

Consider adding that
any dispute the parties
can settle between
themselves by
agreement can be
arbitrated and any
remedy they could
agree upon may be
ordered by the tribunal.
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parties expressly indicate
that  the  designation
includes them. 1991, c. 17,
s. 32 (2).

APPLICATION OF
ARBITRATION
AGREEMENT, CONTRACT
AND USAGES OF TRADE

33. The arbitral tribunal shall
decide the dispute in
accordance  with  the
arbitration agreement and
the contract, if any, under
which the dispute arose,
and may also take into
account any applicable
usages of trade. 1991,
c.17,s. 33.

DECISION OF ARBITRAL
TRIBUNAL

34. If an arbitral tribunal is
composed of more than one
member, a decision of a
majority of the members is the
arbitral  tribunal’s  decision;
however, if there is no majority
decision or unanimous
decision, the chair’s decision
governs. 1991, c. 17, s. 34.

v
(Model Law Article 29)

Better to always require
a majority.

MEDIATION AND
CONCILIATION

Instead, add to the
CAA that, with the
consent of the parties,
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35. The members of an arbitral
tribunal shall not conduct
any part of the arbitration
as a mediation or
conciliation process or
other similar process that
might compromise or
appear to compromise the
arbitral tribunal’s ability to
decide the dispute
impartially. 1991, c. 17,
s. 35.

the tribunal may act as
a mediator or assist the
parties in settling the
dispute.

SETTLEMENT

36. If the parties settle the
dispute during arbitration,
the arbitral tribunal shall
terminate the arbitration
and, if a party so requests,
may record the settlement
in the form of an award.
1991, c. 17, s. 36.

v
(Model Law Atrticle 30)

Even if there is a
settlement, there should
not be an award unless
the parties have agreed
that there should be an
award.

BINDING NATURE OF
AWARD

37. An award binds the parties,
unless it is set aside or
varied under section 45 or
46 (appeal, setting aside
award). 1991, c. 17, s. 37.

v

(Model Law Article 35
(Also Articles 34-36))

FORM OF AWARD

38. (1) An award shall be
made in writing and, except
in the case of an award
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made on consent, shall
state the reasons on which
it is based. 1991, c. 17,
s. 38 (1).

IDEM

(2) The award shall indicate
the place where and the
date on which it is made.
1991, c. 17, 5. 38 (2).

FORMALITIES OF
EXECUTION

(3) The award shall be dated
and shall be signed by all
the members of the
arbitral tribunal, or by a
majority of them if an
explanation of the
omission of the other
signatures is included.
1991, c. 17, s. 38 (3).

COPIES

(4) A copy of the award shall
be delivered to each party.
1991, c. 17, s. 38 (4).

EXTENSION OF TIME
LIMITS

39. The court may extend the
time within which the
arbitral tribunal is required
to make an award, even if

Not resolved.
Argument against:
party autonomy.
Argument for: party
autonomy cannot over-
ride fair and equal
procedure and
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the time has expired. 1991,
c. 17, s. 39.

opportunity to present
case (“FEO”). Time
limits may be so
unreasonable as to
violate FEO.

EXPLANATION

40. (1) A party may, within
thirty days after receiving
an award, request that the
arbitral tribunal explain
any matter. 1991, c.17,
s. 40 ().

COURT ORDER

(2) If the arbitral tribunal does
not give an explanation
within fifteen days after
receiving the request, the
court may, on the party’s
application, order it to do
s0. 1991, c. 17, s. 40 (2).

v
(Model Law Atrticle 33)

INTERIM AWARDS

41. The arbitral tribunal may
make one or more interim
awards. 1991, c. 17, s. 41.

What is an “interim
award”. Interim Orders
are dealt with in Article
127 of the Model Law.

MORE THAN ONE FINAL
AWARD

42. The arbitral tribunal may
make more than one final
award, disposing of one or
more matters referred to

Useful to provide that
there need not be only
one award. ‘“More than
one final award” is
potentially confusing.
Consider saying “The
tribunal may finally
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arbitration in each award.
1991, c. 17, s. 42.

dispose of one or more
issues by delivering a
partial award prior to
delivery of its final
award.”

TERMINATION OF
ARBITRATION

43. (1) An  arbitration s
terminated when,

(a) the arbitral tribunal
makes a final award in
accordance with this
Act, disposing of all
matters referred to
arbitration;

(b) the arbitral tribunal
terminates the
arbitration under
subsection (2), (3),
27 (1) (claimant’s
failure to  submit
statement) or 27 (4)
(delay); or

() an arbitrator’s mandate
is terminated, if the
arbitration agreement
provides that the
arbitration shall be
conducted only by that
arbitrator. 1991, c. 17,
s. 43 (1).

v
(Model Law Article 33)

Section 43(1)(c) of the
AA is confusing.
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ORDER BY ARBITRAL
TRIBUNAL

(2) An arbitral tribunal shall
make an order terminating
the arbitration if the
claimant withdraws the
claim, unless the
respondent objects to the
termination and  the
arbitral tribunal agrees that
the respondent is entitled
to obtain a final settlement
of the dispute. 1991, c. 17,
s. 43 (2).

IDEM

(3) An arbitral tribunal shall
make an order terminating
the arbitration if,

(a) the parties agree that
the arbitration should
be terminated; or

(b) the arbitral tribunal
finds that continuation
of the arbitration has
become unnecessary or
impossible. 1991,
c.17,s.43 (3).

REVIVAL

(4) The arbitration may be
revived for the purposes of
section 44 (corrections) or
subsection 45 (5) (appeal),
46 (7), 46 (8) (setting aside
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award) or 54 (3) (costs).
1991, c. 17, s. 43 (4).

DEATH

(5) A party’s death terminates
the arbitration only with
respect to claims that are
extinguished as a result of
the death. 1991, c. 17, s. 43

).
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ERRORS, INJUSTICES
CAUSED BY OVERSIGHTS

44. (1) An arbitral tribunal
may, on its own initiative
within thirty days after
making an award or at a
party’s  request made
within thirty days after
receiving the award,

(a) correct typographical
errors,  errors  of
calculation and similar
errors in the award; or

(b) amend the award so as
to correct an injustice
caused by an oversight
on the part of the
arbitral tribunal. 1991,
c. 17,s.44 (1).

ADDITIONAL AWARDS

(2) The arbitral tribunal may,
on its own initiative at any
time or at a party’s request
made within thirty days
after receiving the award,
make an additional award
to deal with a claim that
was presented in the
arbitration but omitted
from the earlier award.
1991, c. 17, s. 44 (2).

NO HEARING NECESSARY

v
(Model Law Article 33)

Party initiative is better
except on
computational, clerical
and typographical
errors. Better to
remove “injustice
caused by an oversight”
ground as it invites re-
argument and
undermines finality.
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(3) The arbitral tribunal need
not hold a hearing or
meeting before rejecting a
request made under this
section. 1991, c. 17, s. 44

@3).

REMEDIES
APPEALS

APPEAL ON QUESTION OF
LAW

45. (1) If  the arbitration
agreement does not deal
with appeals on questions
of law, a party may appeal
an award to the court on a
question of law with leave,
which the court shall grant
only if it is satisfied that,
(a) the importance to the

parties of the matters at
stake in the arbitration
justifies an appeal; and
(b) determination of the
guestion of law at issue
will significantly affect
the rights of the parties.
1991, ¢. 17, s. 45 (1).

IDEM

(2) If the arbitration agreement
so provides, a party may

v
(except as to opt-in right of
appeal on a question of law
without leave to the Ontario
Court of Appeal)

The consensus was that
appeals should be
allowed on a question
of law only if the
arbitration agreement
so provides (opt-in),
without leave, directly
to the Ontario Court of
Appeal.

Appeals as to questions
of mixed fact and law
or of fact alone should
not be allowed.

There was some
discussion as to
whether it should be
specified that only
“pure” or “extricable”
guestions of law can be
appealed. The majority
was of the view that
that is the intended
meaning, but it should
be left to the court
without being specified
in the Act.
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appeal an award to the
court on a question of law.
1991, c. 17, s. 45 (2).

APPEAL ON QUESTION OF
FACT OR MIXED FACT
AND LAW

(3) Ifthe arbitration agreement
so provides, a party may
appeal an award to the
court on a question of fact
or on a question of mixed
fact and law. 1991, c. 17,
s. 45 (3).

POWERS OF COURT

(4) The court may require the
arbitral tribunal to explain
any matter. 1991, c.17,
s. 45 (4).

IDEM

(5) The court may confirm,
vary or set aside the award
or may remit the award to
the arbitral tribunal with
the court’s opinion on the
guestion of law, in the case
of an appeal on a question
of law, and give directions
about the conduct of the
arbitration. 1991, c. 17,
s. 45 (5).

There was some
discussion as to
whether questions of
law only refers to
questions of Canadian
or Ontario law. There
was a general view that
that is what was meant,
but some opinion to the
contrary and a general
consensus that that was
best left to the court.

It was generally felt
that the leave to appeal
requirement did not add
much value to the
process. However, we
had previously agreed
to have some informal
discussion with the
court (if possible)
before reaching a final
conclusion on that.

The idea of allowing an
opt-in right of appeal
on questions of mixed
fact and law was only
supported by one
Committee member. It
was generally thought
to be contrary to the
idea of arbitration to
allow for a court to
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review such issues on
the merits.

There was a brief
mention of whether
parties should have the
right to change the
standard of review.
The consensus was that
this is a matter best left
to the court.

We also discussed
whether the provisions
giving the court the
power to “require the
tribunal to explain any
matter” or “to give
directions about the
conduct of the
arbitration” should be
preserved. While there
was some feeling that
these provisions could
be useful in some
circumstances, the
consensus was that it is
likely that something
like this could happen
in a low key way
without the Act making
it sound like the court
was acting in a
supervisory capacity.
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SETTING ASIDE AWARD

46. (1) On a party’s
application, the court may
set aside an award on any
of the following grounds:

1.

A party entered into the
arbitration agreement
while under a legal
incapacity.

The arbitration
agreement is invalid or
has ceased to exist.
The award deals with a
dispute  that  the
arbitration agreement
does not cover or
contains a decision on
a matter that is beyond
the scope of the
agreement.

The composition of the
tribunal was not in
accordance with the
arbitration agreement
or, if the agreement did
not deal with that
matter, was not in
accordance with this
Act.

The subject-matter of
the dispute is not
capable of being the
subject of arbitration
under Ontario law.
The applicant was not
treated equally and

Discussion whether
invalidity and ceasing
to exist are the same
thing, or whether it
matters.

Even though equal
treatment is mentioned
as a mandatory
requirement (Article
18), mentioning it in
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fairly, was not given an
opportunity to present
a case or to respond to
another party’s case, or
was not given proper
notice of the arbitration
or of the appointment
of an arbitrator.

7. The procedures
followed in the
arbitration did not
comply with this Act.

8. An arbitrator has
committed a corrupt or
fraudulent act or there
is a reasonable
apprehension of bias.

9. The award was
obtained by fraud.
1991, c. 17, s. 46 (1).

SEVERABLE PARTS OF
AWARD

(2) If paragraph 3 of subsection
(1) applies and it is
reasonable to separate the
decisions on  matters
covered by the arbitration
agreement  from the
impugned ones, the court
shall set aside the impugned
decisions and allow the
others to stand. 1991, c. 17,
S. 46 (2).

connection with setting
aside invites due
process challenges.
Serious procedural
deficiencies can be
dealt with under
“public policy”. Fraud,
corruption and
apprehension of bias
can be dealt with under
“public policy”.

Better not to depart
from wording of the
Model Law. Possible
criticism from
international arbitration
community. Better to
send users to literature
on international
arbitration. (Also,
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RESTRICTION

(3) The court shall not set
aside an award on grounds
referred to in paragraph 3
of subsection (1) if the
party has agreed to the
inclusion of the dispute or
matter, waived the right to
object to its inclusion or
agreed that the arbitral
tribunal has power to
decide what disputes have
been referred to it. 1991,
c.17,s.46 (3).

IDEM

(4) The court shall not set
aside an award on grounds
referred to in paragraph 8
of subsection (1) if the
party had an opportunity to
challenge the arbitrator on
those  grounds  under
section 13 before the award
was made and did not do
so, or if those grounds were
the  subject of an
unsuccessful ~ challenge.
1991, c. 17, s. 46 (4).

DEEMED WAIVER

(5) The court shall not set
aside an award on a ground
to which the applicant is
deemed under section 4 to

although not discussed,
probably would be a
basis for the exercise of
court discretion not to
set aside an award even
if criteria set out in the
Model Law are met.)

Question whether
failure to appeal a
preliminary decision as
to jurisdiction would
equate to non-
objection. Prior
discussion that we did
not want to force an
appeal.

Model Law deals with
remission and court
directions a different
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have waived the right to way (Article 34(4)).

object. 1991, c. 17, s.46 Model Law does not
(5). allow for removal of
the tribunal.
EXCEPTION

(6) If the ground alleged for
setting aside the award
could have been raised as
an objection to the arbitral
tribunal’s jurisdiction to
conduct the arbitration or v
as an objection that the
arbitral ~ tribunal  was
exceeding its authority, the
court may set the award
aside on that ground if it
considers the applicant’s
failure to make an
objection in accordance
with section 17 justified.
1991, c. 17, s. 46 (6).

CONNECTED MATTERS v

(7) When the court sets aside
an award, it may remove
the arbitral tribunal or an
arbitrator and may give
directions about  the
conduct of the arbitration.
1991, c. 17, s. 46 (7).
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COURT MAY REMIT
AWARD TO ARBITRAL
TRIBUNAL

(8) Instead of setting aside an
award, the court may remit
it to the arbitral tribunal
and give directions about
the conduct of the
arbitration. 1991, c. 17,
S. 46 (8).

TIME LIMIT

47. (1) An appeal of an award
or an application to set
aside an award shall be
commenced within thirty
days after the appellant or
applicant  receives the
award, correction,
explanation, change or
statement of reasons on
which the appeal or
application is based. 1991,
c.17,s. 47 (1).

EXCEPTION

(2) Subsection (1) does not
apply if the appellant or

applicant alleges
corruption or fraud. 1991,
c.17,s.47 (2).

The three-month period
under Article 34(3) of
the Model Law would
have to be accepted,
unless we want to make
a distinction between
international and
domestic.

Declaration of invalidity of
arbitration
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48 (1) At any stage during or
after an arbitration, on the
application of a party who has
not participated in the
arbitration, the court may grant
a declaration that the
arbitration is invalid because,

(a) a party entered into the
arbitration agreement
while under a legal
incapacity;

(b) the arbitration
agreement is invalid or
has ceased to exist;

(c) the subject-matter of
the dispute is not
capable of being the
subject of arbitration
under Ontario law; or

(d) the arbitration
agreement does not
apply to the
dispute. 1991, c. 17,
s. 48 (1).

Injunction

(2) When the court grants the
declaration, it may also grant
an injunction against the
commencement or
continuation of the
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arbitration. 1991, c. 17, s. 48
2).

Further appeal

49. An appeal from the court’s
decision in an appeal of an
award, an application to set
aside an award or an
application for a declaration of
invalidity may be made to the
Court of Appeal, with leave of
that court. 1991, c. 17, s. 49.

To be dealt with in new
appeal provision.

Enforcement of award
Application

50 (1) A person who is entitled
to enforcement of an award
made in Ontario or elsewhere
in Canada may make an
application to the court to that
effect. 1991, c. 17, s. 50 (1).

Formalities

(2) The application shall be
made on notice to the person
against whom enforcement is
sought, in accordance with the
rules of court, and shall be
supported by the original
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award or a certified
copy. 1991, c. 17, s. 50 (2).

Duty of court, award made
in Ontario

(3) The court shall give a
judgment enforcing an award
made in Ontario unless,

(a) the thirty-day period
for commencing an
appeal or an
application to set the
award aside has not
yet elapsed;

(b) there is a pending
appeal, application to
set the award aside or
application for a
declaration of
invalidity;

(c) the award has been set
aside or the arbitration
is the subject of a
declaration of
invalidity; or

(d) the award is a family
arbitration
award. 1991, c. 17,
s. 50 (3); 2006, c. 1,
s.1(8).

Duty of court, award made
elsewhere in Canada
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(4) The court shall give a
judgment enforcing an award
made elsewhere in Canada
unless,

(a) the period for
commencing an appeal
or an application to set
the award aside
provided by the laws
of the province or
territory where the
award was made has
not yet elapsed;

(b) there is a pending
appeal, application to
set the award aside or
application for a
declaration of
invalidity in the
province or territory
where the award was
made;

(c) the award has been set
aside in the province
or territory where it
was made or the
arbitration is the
subject of a
declaration of
invalidity granted
there;

(d) the subject-matter of
the award is not
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capable of being the
subject of arbitration
under Ontario law; or

(e) the award is a family
arbitration
award. 1991, c. 17,
s. 50 (4); 2006, c. 1,
s.1(9).

Pending proceeding

(5) If the period for
commencing an appeal,
application to set the award
aside or application for a
declaration of invalidity has
not yet elapsed, or if such a
proceeding is pending, the
court may,

(a) enforce the award; or

(b) order, on such
conditions as are just,
that enforcement of
the award is stayed
until the period has
elapsed without such a
proceeding being
commenced, or until
the pending
proceeding is finally
disposed of. 1991,

c. 17,s5.50 (5).

Speedy disposition of
pending proceeding
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(6) If the court stays the
enforcement of an award made
in Ontario until a pending
proceeding is finally disposed
of, it may give directions for
the speedy disposition of the
proceeding. 1991, c. 17, s. 50

(6).
Unusual remedies

(7) If the award gives a
remedy that the court does not
have jurisdiction to grant or
would not grant in a
proceeding based on similar
circumstances, the court may,

(a) grant a different
remedy requested by
the applicant; or

(b) in the case of an award
made in Ontario, remit
it to the arbitral
tribunal with the
court’s opinion, in
which case the arbitral
tribunal may award a
different
remedy. 1991, c. 17,
s. 50 (7).

Powers of court
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(8) The court has the same
powers with respect to the
enforcement of awards as with
respect to the enforcement of
its own judgments. 1991,

c. 17,s.50 (8).

Family arbitration awards

50.1 Family arbitration awards
are enforceable only under

the Family Law Act. 2006,
c.1,s.1(10).

GENERAL
Crown bound

51 This Act binds the
Crown. 1991, c. 17, s. 51.

Limitation periods

52 (1) The law with respect to
limitation periods applies to an
arbitration as if the arbitration
were an action and a claim
made in the arbitration were a
cause of action. 1991, c. 17,

s. 52 (1).

Preservation of rights

(2) If the court sets aside an
award, terminates an
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arbitration or declares an
arbitration to be invalid, it may
order that the period from the
commencement of the
arbitration to the date of the
order shall be excluded from
the computation of the time
within which an action may be
brought on a cause of action
that was a claim in the
arbitration. 1991, c. 17, s. 52

2).
Enforcement of award

(3) An application to enforce
an award shall not be
commenced after the later of
December 31, 2018 and the
tenth anniversary of,

(a) the day the award was
received; or

(b) if an application to set
aside the award was
commenced, the date
on which the
application was finally
determined. 2017, c. 2,
Sched. 5, s. 13.

Service
Personal service of notice or
document on individual
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53 (1) A notice or other
document may be served on an
individual by leaving it with
him or her. 1991, c. 17, s. 53
D).

Personal service on
corporation

(2) A notice or other document
may be served on a
corporation by leaving it with
an officer, director or agent of
the corporation, or at a place of
business of the corporation
with a person who appears to
be in control or management
of the place. 1991, c. 17, s. 53

).

Service by telephone
transmission of facsimile

(3) A notice or other document
may be served by sending it to
the addressee by telephone
transmission of a facsimile to
the number that the addressee
specified in the arbitration
agreement or has furnished to
the arbitral tribunal. 1991,

c. 17,s.53 (3).

Service by mail
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(4) If a reasonable effort to
serve a notice or other
document under subsection (1)
or (2) is not successful and it is
not possible to serve it under
subsection (3), it may be sent
by prepaid registered mail to
the mailing address that the
addressee specified in the
arbitration agreement or
furnished to the arbitral
tribunal or, if none was
specified or furnished, to the
addressee’s last-known place
of business or

residence. 1991, c. 17, s. 53

(4).
Deemed time of receipt

(5) Unless the addressee
establishes that the addressee,
acting in good faith, through
absence, illness or other cause
beyond the addressee’s control
failed to receive the notice or
other document until a later
date, it shall be deemed to
have been received,

(a) on the day it is given or
transmitted, in the case
of service under
subsection (1), (2) or
3);
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(b) on the fifth day after
the day of mailing, in
the case of service
under subsection
(4). 1991, c. 17,s.53

().

Order for substituted service
or dispensing with service

(6) The court may make an
order for substituted service or
an order dispensing with
service, in the same manner as
under the rules of court, if the
court is satisfied that it is
necessary to serve the notice or
other document to commence
an arbitration or proceed
towards the appointment of an
arbitral tribunal and that it is
impractical for any reason to
effect prompt service under
subsection (1), (2), (3) or

(4). 1991, c. 17, s. 53 (6).

Non-application to court
proceedings

(7) This section does not apply
to the service of documents in
respect of court

proceedings. 1991, c. 17, s. 53

().

Costs
Power to award costs
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54 (1) An arbitral tribunal may
award the costs of an
arbitration. 1991, c. 17,s. 54

1).
What constitutes costs

(2) The costs of an arbitration
consist of the parties’ legal
expenses, the fees and
expenses of the arbitral
tribunal and any other
expenses related to the
arbitration. 1991, c. 17,s. 54

).

Request for award dealing
with costs

(3) If the arbitral tribunal does
not deal with costs in an
award, a party may, within
thirty days of receiving the
award, request that it make a
further award dealing with
costs. 1991, c. 17, s. 54 (3).

Absence of award dealing
with costs

(4) In the absence of an award
dealing with costs, each party
is responsible for the party’s
own legal expenses and for an
equal share of the fees and
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expenses of the arbitral
tribunal and of any other
expenses related to the
arbitration. 1991, c. 17,s. 54

(4).

Costs consequences of failure
to accept offer to settle

(5) If a party makes an offer to
another party to settle the
dispute or part of the dispute,
the offer is not accepted and
the arbitral tribunal’s award is
no more favourable to the
second-named party than was
the offer, the arbitral tribunal
may take the fact into account
in awarding costs in respect of
the period from the making of
the offer to the making of the
award. 1991, c. 17, s. 54 (5).

Disclosure of offer to arbitral
tribunal

(6) The fact that an offer to
settle has been made shall not
be communicated to the
arbitral tribunal until it has
made a final determination of
all aspects of the dispute other
than costs. 1991, c. 17, s. 54

(6).
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Arbitrator’s fees and
eXpenses

55 The fees and expenses paid
to an arbitrator shall not
exceed the fair value of the
services performed and the
necessary and reasonable
expenses actually

incurred. 1991, c. 17, s. 55.

Assessment
Fees and expenses

56 (1) A party to an arbitration
may have an arbitrator’s
account for fees and expenses
assessed by an assessment
officer in the same manner as a
solicitor’s bill under

the Solicitors Act. 1991, c. 17,
s. 56 (1).

Costs

(2) If an arbitral tribunal
awards costs and directs that
they be assessed, or awards
costs without fixing the
amount or indicating how it is
to be ascertained, a party to the
arbitration may have the costs
assessed by an assessment
officer in the same manner as
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costs under the rules of
court. 1991, c. 17, s. 56 (2).

Idem

(3) In assessing the part of the
costs represented by the fees
and expenses of the arbitral
tribunal, the assessment officer
shall apply the same principles
as in the assessment of an
account under subsection

(1). 1991, c. 17, 5. 56 (3).

Account already paid

(4) Subsection (1) applies even
if the account has been
paid. 1991, c. 17, s. 56 (4).

Review by court

(5) On the application of a
party to the arbitration, the
court may review an
assessment of costs or of an
arbitrator’s account for fees
and expenses and may confirm
the assessment, vary it, set it
aside or remit it to the
assessment officer with
directions. 1991, c. 17, s. 56

).

-71 -




ldem

(6) On the application of an
arbitrator, the court may
review an assessment of his or
her account for fees and
expenses and may confirm the
assessment, vary it, set it aside
or remit it to the assessment
officer with directions. 1991,
c. 17, 5. 56 (6).

Time for application for
review

(7) The application for review
may not be made after the
period specified in the
assessment officer’s certificate
has elapsed or, if no period is
specified, more than thirty
days after the date of the
certificate, unless the court
orders otherwise. 1991, c. 17,
S. 56 (7).

Enforcement

(8) When the time during
which an application for
review may be made has
expired and no application has
been made, or when the court
has reviewed the assessment
and made a final
determination, the certificate
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may be filed with the court and
enforced as if it were a
judgment of the court. 1991,
c. 17,s. 56 (8).

Interest

57 Sections 127 to

130 (prejudgment and
postjudgment interest) of

the Courts of Justice Act apply
to an arbitration, with
necessary

modifications. 1991, c. 17,

s. 57.

Regulations

58 The Lieutenant Governor in
Council may make regulations,

(a) requiring that every
family arbitration
agreement contain
specified standard
provisions;

(b) requiring that every
arbitrator who
conducts a family
arbitration be a
member of a specified
dispute resolution
organization or of a
specified class of




members of the
organization;

(c) requiring every
arbitrator who
conducts a family
arbitration to provide
specified information
about the award, not
including the names of
the parties or any other
identifying
information, to a
specified person;

(d) requiring any arbitrator
who conducts a family
arbitration to have
received training,
approved by the
Attorney General, that
includes training in
screening parties for
power imbalances and
domestic violence;

(e) requiring that every
arbitrator who
conducts a family
arbitration shall,

(i) ensure that the parties are
separately screened for power
imbalances and domestic
violence, by someone other
than the arbitrator, and
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(i) review and consider the
results of the screening before
and during the family
arbitration;

(f) requiring every
arbitrator who
conducts a family
arbitration to create a
record of the
arbitration containing
the specified matters,
to keep the record for
the specified period
and to protect the
confidentiality of the
record,;

(9) specifying standard
provisions for the
purpose of clause (a),
dispute resolution
organizations and
classes for the purpose
of clause (b),
information for the
purpose of clause (c),
persons for the
purpose of clause (c),
matters for the purpose
of clause (f) and a
period for the purpose
of clause (f). 2006,
c.1,s.1(12).

59 Omitted (provides for
coming into force of
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provisions of this Act). 1991,
c.17,s.59.

60 Omitted (enacts short title
of this Act). 1991, c. 17, s. 60.
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